Posnin III. ITIPOBJIEMU YIIPABJITHHSI,
AIIMIHICTPATYBHOT O TIPABA, AIMIHICTPATUBHOI1
OIUIBHOCTI ITPABOOXOPOHHVX OPTAHIB

DOI: 10.33766/2524-0323.98.145-157
VIK: 342.45

Bepnasiok . O., 0okmop 10puouUuHux Hayk, npoghecop, 3acAykerutl opucm Yipainu,
npogbecop kagpedpu KoHcmumyyiiHo20 ma MixcHapooHozo npaba Tabpiticvioeo
HayionaisHoeo yHibepcumemy im. B. I. Bepradcekoeo (M. Kuib, Vxpaina)

e-mail: bern1979@ukr.net

ORCID iD: https:/ / orcid.org/0000-0002-2353-4836

E®EKTMBHICTb CYJOBOIO PIINNEHHS B AIMIHICTPATUBHOMY
CYOOUYMHCTBI SIK CKITAJOBA E®EKTMBHOI'O ITPABOCYOOSI

CraTTIO IIPUCBSYEHO BUCBIT/IEHHIO KpUTepiiB epeKTMBHOCTI CyJOBOTO pillleHHs B a/iMi-
HIiCTpaTMBHOMY Cy[JOUMHCTBI 5K CKIafIoBoi edpekTmBHOTO Ipasocyams. Ha mifcrasi anamisy
3aKOHOJIABCTBA, HALIOHAIILHOT Cy/I0BOI IIPAKTVKM Ta IIPAKTUKM CBPOIEVIChKOro Cy/y 3 IIpaB
JIFOZIVIHVI BU3HAUeHO KpuTepil e(peKTMBHOCTI CY/IOBOTO pillleHHsI B aiMiHICTpaTVBHOMY CyI0-
uyHCTBi. J]oBe/eHo, 1110 000B SI3K0BICTh BUKOHAHHS Cy/IOBOTO PillleHHSsI BUPaXAEThCS B TOMY,
1110 Jlep>KaBHi opraHy 3000B's13aHi ITOBayKaTW Cy/IOBi PillleHHs i SIKHAVIIBUIIIIe peasTi3yBaTi
ix «ex-officio» (3 oISy Ha CBOTO TTOCaTy Ta B/IaCHi MOBHOBYKEHHT); BUKOHAHHS PIITIeHHsI T10-
BVHHO OyTV CIIpaBe/yIVBIM, IIBVIKVM, echeKTMBHVIM i IiportopriivevM. BeraHoBsieHo, 1110 B
pimentsix €CITUT cxtanack crajia IMPaKTYIKa, BIIOBITHO A0 SIKOT (PEeKTVBHICTH pillleHb Halli-
OHA&IBHVIX CY[IiB BU3HAYAETHCS X OOIPYHTOBAHICTIO, 3pO3YMUTICTIO /ISl YYaCHWKIB CIIpaB Ta
YiTKOIO CTPYKTYPOBAHICTIO; Y CYZIOBVX PillleHHsIX Ma€e OyTi IMpoBeieHa IpaBoBa OIiHKa J10-
BOJIiB CTOPIH, OJTHAK 1ie He O3Havae, 1110 Cy/Iy IOBMHHI JIaBaTV OLIHKY KOXKHOMY apryMeHTy
Ta JIeTJIbHY BiIIIOBIIb Ha HHOTO; MOTVMBOBAHICTD PillIeHHS 3AIeKWUTh Bifl 0COOIIBOCTEV KOX-
HOI CIpaBW, CyZIOBOi iHCTaHITjI, SIKa ITOCTAHOBIISIE PillleHH ], Ta iHIX 00CTaBVIH, IO XapaKTe-
PpVByIOTh iHOMBinyabHI 0cobmmBoCTi cripasu. HaBeneHi JOMATKOBI apryMeHTV Ha IiITBep-
TDKeHHS TI0TTepe/THLOTO BYICHOBKY aBTOpPa IIPO Te, ITI0 B a/IMiHiCTpaTMBHOMY Cy/IOUVHCTBi 000-
B'SI13KOBIiCTh BUKOHAHHS Cy/IOBOTO PillleHHsI Ma€ 0COOIIMBO BasK/IVBe 3HAUEHHsT, OCKUTbKY, 3 OT-
TSIy Ha 3aB/IaHHS aIMiHICTpaTMBHOTO CYOUVHCTBA OO eheKTMBHOTO 3aXVICTy IIpaB, CBO-
6oz Ta iHTepecis dismanmx ocib, Mpas Ta iHTepecis OPUIMEHIIX 0ci0 Bif MOpyITIeHs 3 GOKy
cy06’exTiB BIaHIX TOBHOBaXKEHD, CY[IOBUIL 3aXVICT MOYKe BBaXXATVICs ebeKTUBHIM JIMIIe 3a
YMOBVI CBO€JACHOTO Ta HaJI&XKHOTO BUKOHAHHS CyZIOBOTO PillleHH:l, 3a3B1dart, OOpKHVIKOM y
AKX € IepykaBa B 0c00i 1f KOMIIETeHTHX OpTraHiB.

Kitro4oBi c10Ba: epeKTVBHICTD, SKICTh CYZIOBOTO pillleHHs, 000B SI3KOBIiCTh CyZJOBOTO
pitenHs1, epeKTMBHICTb ITPaBOCY /IS, aMiHICTpaTVBHE CY/IOUMHCTBO.

ITocraroBKa npo6s1emn. OnHi€ro i3 CKIaT0BVIX BUMOT IIOHO e(peKTMBHOIO 3aX-
CTy IIpaB Ta iHTepeciB 0coOM, € edpeKTMBHICTb Cy/IOBOTO pillleHHs], TOOTO VIOro Binmo-
BiITHa SIKiCTB 5IK aKTa IPaBOCY IS, a TAKOXK epeKTVBHICTB ITPOIIe Ty PV VIOTO BUKOHAHHS
SIK CKJIa/T0BO1 CYJIOBOI'O ITPOLIECy.
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Buicrosox Ne 11 (2008) KoncynmeraTisHOI Pagy €BporericbKmx CyAmiB A0 yBaru
Kowmirery Minicrpis Pagy €porm «I1omo sikocti cymoBux pittteHs» [1] Bu3Hauae, 1o
Oy Ib-sIKIVI IIPUTIVIC, 1110 MICTUTBCS B CyZIOBOMY pillleHHi a00 BUIaHVI Ha VIOTO IIi/ICTaBi,
TIOBVHEH OyTH BUKTaHeHNII YiTKOIO 71 HeABO3HAUHOIO MOBOIO, Tak, 100 V10T0 MOXHa
OyJ10 BBECTY B [Ijf0, UM KOJIM VIIETBCS PO MPUIIVIC 3po0nTH abo CIUIaTUTY II0Ch abo,
HaBIIaKV, BUKOHATW; 3TiTHO 3 UlM, TaKMVI IIPUIIVC Ma€ BiAIIOBiIaTV HACTYITHVM OCHOB-
HIIM XapaKTepUCTVKaM: a) BiH TIOBMHEH, KOJIV Iie JOpedHo, OyTv cdpopMy ThOBaH Ta-
KVM YVHOM, 1100 F0T0 MOXKHA OyJIo BTUIMTH B JKUTTS: 1le O3HAYaE, 110 PillleHHs I10-
BVHHO MICTUTI Pe30JIOTMBHY YacTVHY, Y siKivt Oys10 6 diTKo, Ge3 Oy1b-sIKoi MOXUIMBOCTI
HEBM3HAYEHOCTi a00 HEMOPO3yMiHHS, BUK/IaZIeHO 0OO0B SI3KM UVl IIPVTIVICH, YXBaJleHi Cy-
JIOM; HediTKe pillleHHs], sIKe MOXHa T/IyMaduTy I10-PisHOMY, HifpuBac edeKTMBHICTD Ta
HaIifHICTh CyIOBOTO IpoIiecy; 0) TIpWUITVC TaKoXX Ma€ OyTy TaKvM, 100 VIoro MOXKHa
OyJ10 BBECTM B [0 B PaMKaXx Bi/IITOBIHOI CCTeMV BUKOHAHHST; 11e IIUIIX 10 VIOTo edhek-
TUBHOTO BVMKOHAHHS, SIKICHVVI TIpyImIC (Y HeKpVIMIHaJIBHIVI CITpaBi) MOXe BUSBUTVICS
TTapeMHVIM 3a BiZICyTHOCTI ITPOCTOI 71 e(PeKTMBHOI IPOIIey PV VIOTO BUKOHAHHS, BaXk-
JIMBO, 100 115 IIpOLIelypa KOHTPOIIIOBAJIACS CYISIMY, SIKi MAIOTh MOJIVIBICTB PO3B’Si-
3aTy BCi Ipo0sIeMy, 110 BUHMKAOTh Y TIPOLieci BUKOHAHHS pillleHHs, i 3a I0IIOMOTO0
ePeKTVBHVIX IIPOLIENY], SIKi He ITOBVIHHI IIPM3BOMIMTY 10 HEOOI pyHTOBAHIX BUTPAT CTO-
pi= [1].

Y Pexomenparisix o0 cTaHJAPTIB SIKOCTI ITPOLIeCYaJIbHMX PillleHb, BUHECeHX
cyZJamyl, 3a3HaueHO TaKOX, ITI0 Cy/i0Be PillleHHsI TIOBVHHO OyTV WiTKMM i 3po3yMiymm,
30KpeMa, Y TVIX BUIIafiKax, KOJIM PillleHHsI Moke OyTV BUKOHAHO ITPVIMYCOBO; Pe30JTo-
TVMBHA 9acTyHa Mae Oy cdpopMysbOBaHa B TaKMVI CIIOCIO, 00 CTasIo 3p03yMiIo, KM
YYHOM Iie pileHHs Oyyie/TIOBUMHHO OyTVI BUKOHAHO; Cy[L 3000B SI3aHW BUHECTU pi-
ITIeHHs], MOJXJTVBe /715 BUKOHAHH: B PeayTbHOCTI; BYIMOTa Cy7ly, BUK/IafleHa B Pe30IIIOTH-
BHIV1 YaCTVIHi Cy/JOBOTO PillleHHs], He OBMHHA ITPU3BOITH 10 MOXJIVMBOCTI Pi3HMX TITy-
MadeHb 3MiCTY CyZI0BOTO PilTIeHHs 3 TOUKV 30y TOTO, SIK CaMe i B IKoMy 00cs13i BOHO Ma€e
OyTv BUKOHaHO [2].

Taxymv urHOM, edeKTMBHICTL CyIOBIX PillleHb Oe3rocepeTHBO BIUIMBAE Ha CBOE-
YacCHICTh Ta ITOBHOTY iX BUKOHAHHS, a OTKe, Ha epeKTVBHe IIOHOBJIeHHS ITpaB Ta iHTe-
peciB ocobm. ITpore fesika HeBM3HAYEHICTh KpUTEPilB epeKTVBHOCTI CyOBOrO pillte-
HH$, a TaKOXX HasIBHICTB CICTEMHVIX ITpo0sieM B YKpaiHi B 9acTVHI BMIKOHAHHS CyIOBIIX
pirrens, ocobmBO B aAMiHICTPaTMBHOMY CyIOYMHCTBI, 3yMOBIIFOIOTH HEOOXiJHICTH ITpO-
BeZIeHHsI HayKOBOI PO3BiZIKM 3 IThOTO ITTAHHS.

Amnanis ocraHHiXx JocTimKeHb i my0sTikantivt. JloctimkeHHs BUMOT 10 SIKOCTi Cy-
ZIOBOTO pillleHHs! IIPOBOIVUIN Y CBOIX poboTax Taki Haykosuy, sik: . I'yayma, B. Kpas-
aykK, M. SIcunceka Ta iH. Okpemi acriekTyt mpobriemyt 060B’ sSI3KOBOCTI BUKOHAHHS CYI0-
BOI'O pillIeHH: B a]MiHICTPaTMBHOMY CyJOUYMHCTBI BUBYJIVCA TAKOXK aBTOPOM LIi€T cTa-
i [3; 4]. OmHaK Ha COTOIHI HETOCTATHBO TOCKEHMM 3aJIUIIIAETHCS IMTAHHS ITII01I0
BU3Ha4YeHHsI KpUTepiiB ecbeKTMBHOCTI CyJOBOr0 PillleHHs B aIMiHICTpaTMBHOMY CyIO-
YVHCTBI 5K CKJTa/I0B01 e(PeKTUBHOCTI ITPaBOCY /I

DopmysTIOBaHHA ITijTert. MeTolo CTaTTi € BU3HaYeHHs KpuTepilB epeKTMBHOCTI
CYJIOBOTO pillleHHsI B aJIMiHICTPaTMBHOMY CY/IOUMHCTBI, K CK/Ia/I0B0i e(PeKTMBHOTO
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IIPaBOCY/IIs, Ha TIACTaBi aHaTi3y 3aKOHOMABCTBA HALIOHAIIBHOI CyIOBOI IPAKTVKM Ta
IPaKTVKY €BPOIEVICEKOTO Cy/y 3 IIpaB JIFOIVHIA

Buxstag ocHoBHOTO Marepiasy. [ Tnranms edeKTMBHOCTI(SIKOCTI) CyHOBYVIX pillleHb
€ aKTyaJILHOIO IPO0IIeMOI0, sIKa HeOTHOPA30BO 0OrOBOPIOBA/IACh CYAIsSMI Ta HAyKOB-
LISIMU IiJ, 9ac KOHepeHITiyt Ta KpyIJIX CTOJIB.

3oKpeMa, Ha OHJIAVIH-3yCTpidi, sika BinOystack y rpymmi 2020 p., cympas Bermxoi ITa-
statu Bepxosroro Cyny (masti - BIT BC) /1. I'ymyiva 38epHYB yBary, III0 METOIO CyZIOBOTO
PilIeHH: € He JIVIIIe BUpPIlleHHs [IeBHOIO CIIOPY Yepe3 HaJaHHs CTOpOHaM IOPVAVYHOL
BU3HAYEHOCTI B IXHiX ITPaBOBITHOCVHAX, ajle VI yCTaHOBJIeHHS PAKTVIKV, SKa MOXKe I10-
IIepeqyTy BYUHMKHEHHS HIIVX CHIOpiB Ta 3a0e3reunTyi CyCliIbHY TapMOHIIO; Y CyHo-
BOMYy PpillleHHi Ma€ OyTy IeBHWV BCTYII (He TUTyTaTy 3i BCTYITHOIO YacTVMHOIO), y SIKOMY
€ CTVIC/IVIVE BVIKJIaJ], CyTi CITIOPY IIPOCTOIO MOBOIO, ITO3MLIiVI CTOPiH, BUCHOBKIB HVDKYMX Cy-
JIiB 3 ITePeJIKOM TVX IWTaHb, BiATIOBiIl Ha SKi Cy/] Ma€ JaTy y MOTMBYBaJIbHIVI YaCTVIHI;
iHopMaIIiro CITifT BUKIIagaTy 3riTHO 3 ITPUHINIIOM «KOHTEKCT Iepey€ AeTaslsiM, a BU-
CHOBKM — po3ryMam» [5].

3 IIBOTO ITPUBOAY TAKOK HEOOXIHO 3a3HAUNTYA, ITIO Y 3B'A3KY i3 3aIIpOBa/KEHHIM
y Bepxosromy Cygi (masi - BC) HoByx cTanmapTiB CyIOBVIX pillleHb, IIPOIIOHYETLCS Y10~
CKOHAJIUTV CTPYKTYPY CyHOBUIX PpillleHb, BKTIOUMBILVL: BCTYII IO CyJOBOTO PillleHHs,
SAKMV MICTUTB BUCHOBKM Cy/ly i K/TIOUOBi IITaHHSI CITOPY (Ma€ BUK/IaJaTVICs CyTh CIIOPY,
MO3WLIT Cy/IiB MOMNepeIHix iHCTaHIIiV, KIIFOUOBi IMTAaHH:, a TAKOXX BJIACHVVI BUICHOBOK,
CTPYKTYPHO BMHOCSUN PE30JIFOTUBHY YacTVHY Ha IIOYaTOK, 1110 3HAYHO ITOJIeTIIIATE I10-
IyK peJleBaHTHOI CyOBOI IIPAKTVIKM); PillIeHHs], CTPYKTypOBaHi 3a KITIOUOBVMM abo X
IIPOOIIEMHVIMY IIMTAHHSIMY, SIKi OKPEeC/IEHO Y BCTYII Ta Ha sIKi Ma€ BiIIIOBICTVI Cy/1; TEKCT
3 OIVISAMly Ha YWTava: pillleHHsI Ma€ OyTy ITepeKOH/IVIBMM i 3po3yMiIvM, B ifeasti — He
TIVIITIe TS TIpodpeciviHOi CrIimbHOTH [6].

Hocrmimpkyroun mpobsieMy yI0CKOHAJIEHHS SIKOCTi CyZIOBVIX PillleHb, OfIVH i3 Cy/IIiB
BC B. KpaBuyK ITporIoHye po3pi3HSITH JIBa TVIIV CyA0BVX pilteHb BC: 1) mperienenTHi -
pimenns BC, y ssKoMy BIlepiiie BUpIIITy€eThCs IIeBHe IIpaBoBe IIMTaHHs, 10 paHillle He
BUPIIITyBasIoCs CyIOM KacalliviHol iHcTaHI1i1, abo X y KoMy 3po0rieHo BiacTym Bir 1o-
IIepeJHHOTO IIPEeLIe/IeHTy UM VIOTO JIOIIOBHeHH: i 2) Hellpelle/leHTHi (psIoBi) — cydoBi
pilTeH s, sIKi JTMITIe BiATBOPIOIOTH MPaBOBi BUCHOBKY, 1110 iX BC yke morrepenHbo BI-
CJIOBJIIOBAB B iHINVIX IIOCTAHOBAX, He ITOBMHHI MaTV IIPeLeIeHTHOIO 3Ha4eHHsL. Y 1iep-
LIMX PillIeHHsIX BU3HAYaI0Th, SIK CJI, TITyMadWTl Ti UM iHIII ITpaBOBi HOPMM B KOHTEKCT1
IIeBHVIX 0OCTaBVH CIIPaB; Y APYIVIX — JOLUILHO JIMIIIE TIOC/IATVCS Ha ITePIIOpKeperIo —
nocratoBy BC, y sikint yriepirie copMyIiboBaHO ITpaBOBUI BUICHOBOK, i IIepeBipuT 110-
T'O 3aCTOCOBHICTB Y CITpaBi, 1110 PO3IIIAHAEThCA [7].

Y 110My KOHTeKCTi TaKOX JIONUTLHO 3rajiaT mosuiiro S1. M. Pomarroka, /e ropy-
IITY€ThCS IIMTaHHS YMOTMBOBAHOCTI CY/IOBOTO PiITIeHHs sIK BaK/TVBOI O3HAKM 10T ede-
KTMBHOCTI (sikocTi). OOIpyHTyBaHHS Cy[OBOTO PillleHHs], 100 MOTMBYBaHHS Ta apry-
MeHTAaLIisI - 11e KIIFOUOBIMIA KPUTEPilt SKOCTi OKPEMOI'O Cy[IOBOTO PillleHHs], 3a SIK/M CYC-
MUTBECTBO OLIiHIOE eheKTVBHICTD JTisUTHHOCTI BCi€l Cy/I0BOT CrCTeMM, OCKUIbKM TaKa Oli-
HKa IIpsIMO BIUIMBAE Ha PiBeHb CYCIIJILHOL AOBIpY 10 CYIOBOI BJIa[iy 3aTaJIOM, 1110 B YK-
paiHCBKMX peastisix HaOyBae 0coOIMBOT Bary; cBoOo/Ia apryMeHTallii CyZ0BOro pillleHHs
He JIVIIIe Ta€ 3MOTY CYZI/Ti BUIHO BUIKIIA[IaTV BJIaCHI MipKYBaHHS 3 IIPUBOLLY BUPIIIEHHST
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ITPaBOBOTO KOH(IIKTY, afpKe 11 cBOOOfA OJHOUYACHO TI0K/Ia/Ia€ Ha CyIIO BiIIIOBiTab-
HICTb 3a {KIiCTb i YiTKiCTh BUKJIA[IEHHs B PillleHHi MOTMBIB i BUCHOBKIB, 0co0yMBO 10
CTOCYEThCsL JOBO/IB Ti€l CTOPOHN KOHIIIKTY, sIKa B Pe3yJIbTaTi YXBaJleHHs Cy[IOM Pi-
IIIeHHS] 3IMIIIAETHCS B IIporpatti [8].

IpPyHTOBHMII BUCHOBOK IIIOZI0 €(PEeKTVBHOCTI(SIKOCTI) CyOBOrO pillleHHsI MiCTu-
Thea B noctanosi BIT BC Big 16 rpymrst 2021 p. y crrpasi Ne 11-164can2l, y sxin Cyg,
3a3Ha4VIB, IO BCi CYHOBi pillleHHs TOBUHHI Oy TV 3p03y MM, BUK/TAHeHVIMI YiTKOKO i
IIPOCTOIO MOBOIO, 1 I1e € HeOOXiHOO IIepeTyMOBOO PO3yMiHHS PillleHHs CTOPOHAMM Ta
IPOMAJICBKICTIO; IS 1IbOTO MOTPIiOHO JIOTIYHO CTPYKTypyBaTW pillleHHs i BUKIIACTM
VIOTO B WiTKOMY CTWJIi, JOCTYITHOMY [IJIsI KOXXHOI'O; Cy/IOBi PillleHHsI ITOBVHHI, Y IIPVH-
i, OyTvi OOTpYHTOBAHWMM; Y BUK/IAfi MifICTaB [yl MPVIHSATTS PillleHHs] HeoOXiTHO
JIaTVl BiATIOBiIb Ha apTyMeHTV CTOPiH Ta JOpeuHi IOBOIM, 30aTHI BIUIMHYTHM Ha BUpi-
IIIEHHS CIIOPY; BUKITAL IT/ICTaB ISl IIPVVHSTTS PillIeHHs He TIOBVHEH HeOIMIHHO Oy Ty
ZIOBIVIM, OCKUIBKI CJTZI 3HAMTH HaJIeXHMIT OaylaHC MK CTUCIICTIO Ta IPaBWIBHVIM pO-
3yMIHHSIM yXBaJIEHOTO pillleHHs; 00O0B SI30K Cy[/1iB HABOMMTY IIJICTaBM IS CBOIX pi-
IIIeHb He O3Ha4Ya€ HeOOXIMHOCTI Bi/IIIOBIaTV Ha KOXXEH apryMeHT 3asiBHIKA Ha ITITpY-
MKY KOXKHOI IHICTaByM 3aXMCTy; 0OCAT I[bOro 00OB SI3Ky Cy/dy MOXKe 3MIiHIOBATHCS 3ale-
JKHO BifT XapakTepy pimteHss [9].

Y BM3Li pirrteHs €Bporericbkoro cymy 3 mpas yroayEm (Fati - €CITT) Takox cdpo-
pMyBas1ach ycTasleHa IIpaKTVKa, BIIITOBIIHO 1o siKoi cT. 6 KoHBeHItii BviMarae Biz cymy
BUHECeHHsI e(PeKTVBHOTO PillTleHH:L.

3okpema, y 11.80 pimrennst y crpasi «Perez v. France» (3asma Ne 47287/99) [10]
€CITT 3a3HaumB, 1110 TapaHToBaHe 11.1 cT. 6 KoHBeHIIji ITpaBo Ha CITpaBeIVBUIL CY0-
BUVI POSIVISH, BKJIFOYAE ITPABO CTOPIH, 110 OePyTh YYacTh y CIIpaBi, IIPeICTaBIIsITV Oy ib-
SIKi 3ayBayKeHHS], SIKi BOHV BBaKaIOTh IOPeUHIIMM JI0 IXHBOT cripaBu. OCKiTBKI MeTO0
KoHBeHI1ii € 3a0e31eueH s He TEOPETUUYHVIX UM UTIO30pHVIX IIPaB, a IIpaB (PaKTUIHMIX
Ta edpexTVBHUIX (pilleHHs y crpasi «Artico v. Italy», 3asBa Ne 6694/74, 11. 33 [11]), ie
IIpaBO MOXKHa BBaKaTy e(PeKTVBHVIM TiITbKV B TOMY BUIIQfIKY, SIKIIIO 3ayBaskeHHs Oy
TIVICHO «3aciTyXaHi», TOOTO HaJIeXKHVIM UMHOM BpaXOBaHi CyZIOM, SKUIT pO3IIIfaE CIIpa-
By. OTXe, 1151 cT. 6 KoHBeHLIIii ITosIsirae B TOMy, 11100, Cepert iHITIoro, 3000B'S3aTv Cy/1 ITpo-
BECTV HaJISXKHWIT PO3ITIAT 3ayBaskeHb, IOBOJIIB i JOKas3iB, IIpeIICTaB/IeHVIX CTOPOHAMI Y
CTIpaBi, HeyTIepeyKeHO BUPIITyIoun IMMTaHHS PO 1X HaJIeKHOCTI O CITpaBy (PilTleHHsT
y crpasi «Van de Hurk v. the Netherlands», 3astsa Ne 16034/90, 1. 59 [12]).

OnHak, BapTo HArOJIOCKTY, ITIO B aCTIEKTI OITiHKYV apTyMeHTIB yYaCHVIKIB CTIPaBy B
KacartirtHoMy rrposakeHHi, CCI T TakoX HeoTHOpa30BO 3a3HavaB, 30KpeMa y pillleHHi
«Garcfa Ruiz v. Spain» [GC] (3astBa Ne 30544/96, 11. 26 [13]) ripo Te, mio, xo4 1.1 cT. 6
KoHBeHI1ii 30008’ s13y€ Cy/iy OOIpyHTOBYBATV CBOI PillIeHHS], ajIe BKa3aHWV ITiIIXi, He Mo-
JKHA T/IyMauuTH SIK TaKWv, 110 BYMArae JIeTajIbHOI Bi/IIIOBi/li Ha KOXeH apryMeHT (pi-
menns y cipasax «Van de Hurk v. the Netherlands» (3asBa Ne 16034/90, 1. 61 [12]),
«[IIxips mporn Yxpaium» (3asia Ne 30850/11, 11. 43 [14]). BomHouac, y BKkazaHOMY pi-
menni Cy1 3BepTae yBary Ha Te, IIIO CTYIIiHb 3aCTOCYBaHHs 0OOB'SI3Ky BUK/IaZaTVi MO-
TVBV MOXKE BapilOBaTVICA B 3a/1€XKHOCTI BiJI XapaKTepy pillleHH: i IIOBMHHO BU3HAYATVACS
Y CBIiT/Ti 0GCTaBVH KOXKXHOT CIIPABIL.
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TTomiGHYIX BMCHOBKIB ITJOZI0 HEOOX{ITHOCTI HOTpVMaHHS BKa3aHOTO 30008’ S3aHHS
BUK/TIOUHO 3 OIIsAy Ha obcrasymam cripasyt €CIT aivimos Takox y pimenHsx «Ruiz
Torija v. Spain» (3astBa Ne 18390/91, 1. 29 [15]), «Higgins and others v. France» (3asiBa
Ne 20124/92, 11. 42 [16]), «berpepcpkiit mpotn Ykpaitm» (3asBa Ne 22750/02, 1. 42 [17])
Ta «Tpodvvuyk potyt Ykpaiam» (3asma Ne 4241/03, 1. 54 [18]).

Tax y .54 piments «Tpodvnrayk mpotu Ykpairm» (3assa Ne4241/03) [18] €CITT
3a3HaYVIB, 1110 He OaunTh XOIHVIX 03HAK HeCTIpaBeIMBOCTi ab0 CBaBUTLHOCTI y BiqMOBi
CYHiB AeTaJIbHO PO3IVIAHYTV JOBOAM 3asIBHVIKA, OCKUIBKV CY[IM YiTKO 3a3HauIV, IO I
noBoay OyJv IOBHICTIO HEOOI PYHTOBAHVIMIAL

Omxe, y pimmentsx €CI T cxtanack crajia MpakTyKa, BiAIIOBIIHO 10 sKoi edbeKTu-
BHICTb pillleHb HAIIOHAJIBHIX CY/IiB BU3HAYAETBCS iX OOIPYHTOBAHICTIO, 3pO3yMUTICTIO
IUISL yYaCHMKIB CIIpaB Ta YiTKOIO CTPYKTYPOBAHICTIO; Y CY/IOBVIX PillleHHsIX Ma€ OyTu
MpoBefIeHa ITpaBoBa OLiHKA JOBOMIB CTOPiH, OHAK, 1Ie He O3HaJae, IO Cyy HOBMHHI
JaBaTy OLIHKY KOXKHOMY apryMeHTY Ta JIeTaJIbHy Bi/IIIOBi/lb Ha Hboro. To6To MoTvBO-
BaHICTb PillleHHs 3aJIEXUTD Bill 0COOIMBOCTEN KOXKHOI CIIpaBy, Cy[OBOI iHCTaHII, ska
ITOCTAHOBJISIE PillleHHS, Ta iHIIX 00CTaBMH, 1110 XapaKTepyM3yIOTh iIHIMBiTyaJIbHI 0c00-
JIVIBOCTI CITpaBIL.

Kpim Toro, 3rinso 3 ymauerasm €CITI rmpaBo Ha cIipaBeIyTMBIIN Cy/, 3aKpiIl-
JieHe B cT. 6 KoHBeHLI1i1, 03Ha4ae He JIMIIIE Te, I1I0 CY/I0Be PillleHHs IIOBMHHO OyTH yXBa-
JIEHO B PO3yMHi CTPOKW, Oy T edheKTVBHO ccpopMyIIEOBaHVIM, a 71 Te, III0 BOHO Mae Oy T,
KOJIVI 11 JOPeYHO, TaKVM, sIKe MOXKHa e(peKTVBHO BUKOHATV Ha KOPVICTb CTOPOHM, sIKa
BUTpaJia CITpaBy.

3okpema, Pekomenmarii Ne REC (2003) 16 Komitery Minictpis Pamm €sporm gep-
>kaBaM-wIeHaM «[ Ipo BMKOHaHHS aMiHICTpaTVBHVIX PillleHb i Cy/I0BVX pillleHb B rasTy3i
a/IMiHICTpaTVBHOIO IIpaBa» [19], MeTO IPMITHATTS SKMX OyJ10, 30KpeMa, BU3HAYEHO
HeoOXi/THICTb MiITPVIMAHHS B JIOLSX Bipy B af]MiHICTpaTMBHY i CyZIOBY CVICTEMY, a Ta-
xox Pesormortist Ne 3 (2001), sika mpuitrsita Ha 24-iv1 koHepenitii €sponericbkix MiHi-
crpiB FOcTvmiit «3arasmeHi mimxomm i 3acoOv mocaTHeH s epeKTMBHOTO BUKOHAHHS CY-
TIOBVIX PiITIeHb», sIKa BpaXOBYe€ IOJIOXKeHH: TortepertHbol Pesormorii Ne 1 (2000) «ITpo
BimmpassterHst mpasocys B XXI crositri» [20], 3aKpiruIroroTh, 110 JisUTbHICT ajiMiHic-
TPaTVBHUX OpraHiB Ileper0adac MPUVIHSTTS PillleHb, SIKi eeKTVBHO BUKOHYIOTHCS
IIPVBATHIMI 0cObamMyt; epeKTMBHICTb TPaBOCY/I/Is BUIMarae BUKOHAHHS CyHOBUX Pi-
ILIIeHb Y rajTysi agMiHICTpaTVBHOIO IIpaBa, 30KpeMa, KOJI BOHM yXBaJleHi 100 afMiHi-
CTPaTMBHVIX OPTaHiB.

3rigHo 3 peKoMeHJaIlisMI, BUKIIafleHVMI Y BrucHoBky KoncymbraTisHol Pamy
€sponericeknx cyais Ne 13 (2010) «omo posi cyaziB y BUKOHAHHI CyHOBIMX PillleHb»
B JIep>KaBi, sIka Kepy€eThCsl BEPXOBEHCTBOM IIpaBa, JieprKaBHi OpraHy, Hacamiieper, 3000-
B's3aHi ITOBaXKaT CyHOBi PillleHH i SKHaMIIBYZIIIe peaynisyBaTn ix «ex-officio» (3 or-
JISIIy Ha CBOIO IIOCAJTy, BVIXOISUM 3 BJIACHVIX ITOBHOBa’KEHb); BUKOHAHHS PillleHHS I10-
BUHHO OyTV CIIpaBelIMBUM, IIBUIKIM, eOeKTVMBHMM i IIPOIOPLIVIHVIM; IS 1TbOTO Ma-
10Tb Oy 3a0e311eueHi HeOOXimHI KOIITY Ta YiTKi ITpaBOBi HOPM, 1110 BU3HAYAIOTh JOC-
TyIHI pecypcy, BiIoBiabHi OpraHm Ta BiOIOBiIHy IpoLenypy ix posmoaity [21].
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OO0OBS3KOBICTB CyIOBOTO PillIEHH:] € BaXKIMBOO CKJIAZIOBOIO ITpaBa 0coOV Ha CIIpa-
BeIUTVBUVI CY/I, ITI0 TapaHTOBaHe CT. 6 KoHBeHITiT ITpo 3aXVICT ITpaB JIFOAVHY i OCHOBOTIO-
JIO>KHVX CBOOOJI, Ta OIHIEI0 3 OCHOBHIIX 3acajl CyIOUMHCTBa, BY3HAUYeHMX CT.cT. 129, 129-
1 Koncrurymii Ykpaiamy, cr.ct. 2, 14, 370 KAC Ykpaisn ta ct. 13 3akony Ykpaiau «[Ipo
cymoycTpin i craryc cynpis». OOOB SI3KOBICTb CyOBOTO pillIeHHS O3HAYaE, 10 Take pi-
I1eHHs Oy/ie BMKOHAHO CBOEYACHO (Y pO3yMHI CTPOKM), HaJIEXKHMM YMHOM (Y CIIociO,
BU3HAYEHWIT CYZIOM) Ta B IIOBHOMY 00Cs3i (Y TOYHI BifIITOBIAHOCTI 10 IpMINCIB MOTH-
BYBa/ILHOI Ta Pe30JIIOTVBHOL YaCTUH PiIlIeHHsT).

B agMiHicTpaTBHOMY CyZOUMHCTBI 0OOB SI3KOBICTh BUKOHAHHS Cy[OBOTO pillTe-
HHSI Ma€ 0cOOJIMBO BaXK/IVBe 3HAYEHHS, OCKIIbKY, 3 OIVISIly Ha 3aBIIaHH: ajMiHiCTpaTy-
BHOTO CyZOYMHCTBA IIO/0 eeKTMBHOTO 3aXMCTy IIpas, cBOOO Ta iHTepecis disvaHmx
0cib, paB Ta iHTepeciB OpMIMYHIX 0ci0 BifT TOPYyIEeHb 3 00Ky cy0 €KTiB BIIaHVIX ITOB-
HOBayKeHb, CY/IOBVVI 3aXVICT MOYKe BBaKaTVICs e(heKTMBHIM JIVIIIE 3a YMOBY CBOEIAaCHOTO
Ta HaJIeXXHOTO BUKOHAHHS Cy[OBOIO PillleHHs], 3a3B1dart, OOpXKHVMKOM Yy SIKMX € Jep-
KaBa B 0CO01 if KOMITETEHTHVIX OpPraHiB, a TOMy aMiHICTpaTMBHI CyIM, SIKi, 3iVICHIOI0UN
CyHOBUMIT KOHTPOJIb Ta 3aCTOCOBYIOU iHIIM ITOB’si3aHi IporiecyayibHi 3aco0M, TOBMHHI
MAaKCVIMaJIbHO CIIPVSITH peaTizariil KOHCTUTYLIVIHOT 3acaziyi 000B’ SI3KOBOCTI CYZIOBOTO pi-
mrensst [3].

3 anatisy BucHoBKiB Koncturymisoro Cyny Yipaiam (nat - KCY), spobiernx y
vioro pirtersix iz 30 uepsrst 2009 poxy Ne 16-pr1/2009 [22], Big, 26 uepsrst 2013 p. Ne 5-
pr1/2013 [23], Bin 15 Tpasrst 2019 poxy Ne 2-p(11) /2019 [24] Ta iz 20 rpymes 2018 p. Ne 13-
p/2018 [25], crimye, 1110 MpyHIWIT 000B I3KOBOCTi CYZIOBIX PillleHb €: CKIIafIOBOIO TIpaBa
0co0V Ha CTIpaBeIVBIVE Cy/T; HEBill eMHOIO CKITaJIOBOIO TIpaBa KOYKHOTO Ha Cy/IOBVI 3a-
XVICT BCiX KOHCTUTYIHVIHVIX ITpaB i CBOOOT, JIFOIVHY i TPOMaIsHIHA; BUIOM IeP>KaBHOTO
3aXVICTy TTpaB i cBOOO JIFOAVHY i TpOMaISTHIIHA; TapaHTIEIo peastizartii BCix KOHCTUTYIIii-
HVX IIpaB i cBOOOZL, IX YTBEpIKEHHS 11 3aXVCTY 3a JOIIOMOTOFO ITPaBoCy iz [3].

Ha 06oB's13k0B0OCTi BUKOHAHHS CyIOBVIX PillleHb SIK CKJIafoBO1 ITpaB Ha CIIpaBe/Iv-
BUVI Cy/], Ta Ha eheKTMBHW CTIOCIO 3aXVICTY, ITI0 Br3HadeHi y 11.1 cT. 6 Ta cT. 13 KonseHriii,
HeoxHOpas3oso Harosomrysas CCITT y coix pillleHHsIX, 3a3Ha9Yar0uy, 110 ePeKTMBHII
TOCTYII 10 Cy/ly MICTVTb ITPaBO Ha BYUKOHAHHSI CyJOBOTO PillleHHs 6e3 3aViBIX 3aTPVMOK
(pimenHs y cripasi «Immobiliare Saffi v. Italy», 3assa Ne 22774 /93, 11.66 [26]); HeMoxI-
BIiCTB 7151 3asIBHVIKA JIOMOTTVICA BUKOHAHHSI CY/I0BOTO PiIlIeHHs], BUHeCeHOro Ha VIoro 4m
1l KOPVICTB, CTAHOBWTH BTPYYaHH: Y IIPaBO Ha MV PHE BOJIOJIIHHS MaVIHOM, IO BUKJIajjeHe
B IIepIIIOMY pedeHHi ITyHKTY Ieprrioro cT. 1 Ieproro rmpotokony mo KonseH (pirtre-
HH Y crpaBi «BoviTeHKo poty YkpaiHm», assa Ne 18966/ 02, 11.53 [27]).

3oxpema, y cripasi «Cadoros Ta CadoHoBa mpoTy YKpaiHm» 3asBHVKM CKapKi-
ymesi 3a 1.1 ct. 6 Ta cr. 13 KonBeHuiii Ta 3a ct. 1 Iepimoro rporoxosty 1o Konserriii [28]
Ha HEeBVKOHAHHS CyJOBVX PillleHb LIOI0 peecTpaLiii IXHiX ITpaB BJIaCHOCTI Ha KBapTUPY,
a TaKOX CTBEPIKYBaIbHY BiICYTHICTh eheKTVBHMX 3aco0iB IOPUIMUHOTO 3aXWCTy Y
3B'SI3KY 3 LIVIM.

V pirnensi o vt crrpasi (3asisa Ne 24391/10) [29] €CITT Bkasas, 1110 BUKOHAHEHS
pilTleHb HEMaVHOBOIO XapaKTepy Moxke iHOMI BMaraTy OUTbllle Yacy, HDK y BUITAJIKY
BUIUIATVI TPOITIeVI, IIPVCY/KEeHVIX 3a PIllleHHsIM Cy/Ty; V iVl CITpaBi BificyTHi daxTi um
apryMmeHTy, siKi 6 BMIIpaBHaIVI HEBMKOHAHHS OCTATOYHMX pillleHb Bif 4 JmicTorasa
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2009 p. Ta 16 5ororo 2010 p. mpoTsiroM repiozty B OUIBII HiXX YOTVIPY pOKM, BHACTIOK
YOro KOHCTAaTOBaHO NopyeHHs I1.1 cT. 6 KoHBeHI1i1 y 38'513Ky 3 HEBMKOHAHHSIM BilIIIo-
BiTHVIX pillIeHb.

oo cxapr sasmHYKIB 3a cT. 13 Konsenmit €CIUI, nocwiarounck Ha CBOIO ycTa-
JIeHy ITPaKTVKy y CIIpaBax IIpoTy YKpaiHy, 3a3HaulB, 10 JKofeH (haKT ui apryMeHT He
CBimuaTh, 110 3asBHVKV Majli y CBOEMY PO3HOpPsyKeHHI Oympb-sKi edpexTmBHi 3acobm
IOPVAVMYHOTO 3aXVCTY 100 CBOIX CKAapr Ha HeBMKOHAHHS pillleHb Ta KOHCTaTyBaB I10-
pyrenns ct. 13 Konserurii y moeqrami 3 1.1 cr. 6 KonpeHuit.

V pimenti y cipasi «Krstic v. Serbia» (3assa Ne 45394/ 06, 11. 93) [30], sixa crocyBa-
JIacsl TPMBAJIOrO HeBUKOHAHHS IPUVHSATOTO Ha KOPYCTD 3asBHVIKA PillIeHHsT 3AiICHATI
IlepepaxyHOK ITeHcil 3a migpuieHvvuy rokasHmkamy, ECIUT koHcTaTyBaB OpyIIeHHS
ct. 1 INeprroro mrpoToxorty go KoHseHtil (ImpaBo Ha BIaCHICTb), OCKITEKY HEBMKOHAHHST
PillleHHs TIPO TlepepaXyHOK IIeHCil IIPOTSToM OaraTboX POKiB TI030aB/IsUIO 3asBHVKA
ITpaBa Ha eheKTVBHE PO3MIOPSIKeHHS VIOTO MaTHOM; KPiM ITOTO B 3asiBHVKa Oy Bifl-
cyTHi ecpeKTMBHI 3ac00M [IJT51 3aXVCTy CBOTO IIpaBa Ha MalTHO, 30KpeMa, depe3 HeMOX-
JIVBICTB CTSTHEHHsI He[OIUIaueHVIX CYM, SIK IIIKOJIV, 3a IIVBUTHLHVIM II030BOM.

Kpim Toro, y pimenni y crpasi «fOpivt Mukostarosira Isaros ripotn Ykpaimv»
(3as1Ba No 40450/ 04, 11. 11. 56-58 Ta 66-70) [31] ECITT HeOmHOPA30BO 3a3HaYaB, IO Y 3B's-
3KY 3 TPVIBJIVIM HEBYKOHAHHSAM PillleHb, BYHEeCeHVX Ha KOPVICTb 3asIBHVKIB, MaJIo MicIie
TaKOX ropyteHHs cT. 13 KoHBeHITii, OCKUTBKYM 3asiBHMKI He MayTV epeKTVBHOTO Harlj-
OHAJIFHOTO 3aco0y IOPVIMYHOTO 3aXVCTY, 3a IOTIOMOTOO SIKOTO BOHUM MOII O OTpu-
MaTV BiIIIIKOIyBaHH:I IIIKO/IM, 3aBJAHOI TaK/M HEeBUKOHAHHSIM.

VY 1140 pimenns y crpasi «Hornsby v. Greece» (3asea Ne 18357/91) [32] €CITUT
3a3Ha4VIB, IO ITPaBO Ha CYJIOBVIVT 3aXVCT OyyIo O io3opHIM, SKOV HallioHaIbHA IIpa-
BOBa CVICTEMA JIOTOBipHOI CTOPOHM JI03BOJIsUIa, 1100 OCTaTOuHe, 0OOB'SI3KOBE IS BVIKO-
HaHHS Cy/IoBe DillleHHs! 3a/IVITIaJIocs] HEBUMKOHAHMM Ha IIKOJy OyIIb-sIKivi 31 CTOpiH;
eeKTMBHWIT JOCTYII 0 Cy/y BK/IIOYAE IIPaBO Ha BYKOHAHHS CyJOBOTO pillleHH: Oe3
HeBVIIPaBIAHIX 3aTPVIMOK.

Cnpasa «Antonov v. Bulgaria» (3astsa Ne 58364/10) [33] cTocyBsasiacst ckaprvi 3asis-
HVKa Ha Te, III0 OpTaHM JIep>KaBHOI BJIafyl He BYKOHAJIV OCTAaTOYHIIX CyHJOBIX pillleHb,
yXBaJIeHVX Ha VI0ro KOPVICTb, ITpO IIOBepPHEeHHsI IOMy CyM IofaTkis. ITocyiarounics Ha
ct. 1 Ilepmoro mmpoTokorty o KonseHrrii, 3asBHVK cKapKVBCS Ha TpyBajle HelloBep-
HeHHsI IIOJATKOBVMVI OpraHaMyL CyM CTSTHYTVIX IIOJATKiB, He3BaXkalouyl Ha yXBaJIeHH:
CYHOM JIBOX OCTaTOUHMX PillleHb, yXBa/IEHVIX Ha VIOTO KOPVICTh, CTBEPIDKYIOUM, IT[0 Op-
raHV Jiep)KaBHOI BJIaIy BUKOPVICTOBYBaJIV CBOT IIpOLIeCyasIbHI MOXUIVIBOCTI IUISL 3aTpV-
MOK ByIDIaT. Y 11.65 pirenss B 11iv1 cripasi €CIUT xoHcTaTysas nopymrenss ct. 1 Ilep-
III0TO IIPOTOKOTY 10 KOoHBeHIIii (3aX1CT IIpaBa BJIaCHOCTI).

Bucnosxmu. ITposenienvivt y 11iv1 cTaTTi aHasIi3 1aB MifICTaB /715l BUCHOBKY, IT10 edbe-
KTVBHE CyJOBe pillleHHsI IIOBVHHO OyTi BUK/IAJIEHO YiTKOIO VI HEIBO3HAYHOIO MOBOIO,
Tak 100 110ro MoykHa OyJI0 3p0o3yMiTH, yXBaJIeHO B PO3YMHI CTPOKM Ta CPOPMYIILOBAHO
TaKVIM YVIHOM, 11100 71010 MOXKHa OYJI0 BTUIUTV B SKUTTS; epeKTVMBHa IIPOLIeypa BIKO-
HaHHS CyJIOBOTO pillleHHs 3a0e31euye daKTIdHe IIOHOBJIEHHS B IIpaBaXx, IIPOTAIOM Mi-
HiMaJIPHOTO Yacy Ta He IIPU3BOMNTb 0 HeOOIPYHTOBaHVIX BUTPAT CTOPIH.
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OnHNM 3i CKITAZIOBVIX €JIEMEHTIB BUMOTY 00 e(PEeKTVBHOTO IIPaBOCyIs € 000-
B'SI3KOBICTh BUKOHAHHS Cy[JOBOTO PillleHHs], BIHECeHOT0 aMiHIiCTPaTVBHVIM Cy[OM, ITIO
BUPaKa€TbCS JIOIATKOBO B TOMY, IO Jlep>kaBHi OpraHy 3000B's3aHi ITOBaXKaTu CyHoBi
pilenns i skHaVIIBMIIIe peastisysaTi ix «ex-officio» (3 orsamy Ha cBoi mocamy i 3Baxa-
10uUM Ha BJIaCHi ITOBHOBa)KeHHsT); BUKOHAHHS PillleHHsI ITOBMHHO OyTV CITpaBejIVBIM,
IBYAKVM, €(DeKTMBHVIM i TIPOIOPIIFHYIM; IS I[0T0 MAlOTh OyTH 3a0e3rmedeni HeoO-
XifHi KOIITY Ta YiTKi IIpaBOBi HOPMW, 110 BM3HAYAIOTh JIOCTYIHI pecypcy, BilIoBina-
JIbHI OpraHu Ta BiIIIOBiqHY IIPOLeAyPY IX pO3HOIiTy.
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EFFICIENCY OF JUDICIAL DECISION IN ADMINISTRATIVE JUDICIARY
AS A COMPONENT OF EFFECTIVE JUSTICE

The article is devoted to the elucidation of criteria for the effectiveness of a court decision
in administrative proceedings as a component of effective justice. Based on the analysis of the
legislation, national case law and the case law of the European Court of Human Rights, the
author identifies the criteria for the effectiveness of a court decision in administrative
proceedings.

It is substantiated that the effectiveness of the court decision includes two components -
the requirements for the quality of presentation of the motivational and operative parts of the
court decision, as well as the requirement for an effective procedure for its implementation.

Based on the analysis of national case law and the case law of the European Court of
Human Rights, it is proved that an effective court decision must be stated in clear and
unambiguous language, so that it can be understood, adopted within a reasonable time and
formulated in such a way was put into practice.

It is argued that an effective enforcement procedure ensures the restoration of rights, as
quickly as possible and does not lead to unreasonable costs of the parties.

It is substantiated that the constitutional principle of binding judicial decisions: a
component of a person's right to a fair trial; an integral part of the right of everyone to judicial
protection of all constitutional rights and freedoms of man and citizen; type of state protection
of human and civil rights and freedoms; guarantee of realization of all constitutional rights
and freedoms, their affirmation and protection by means of justice.

It is proved that the obligation to enforce a court decision is expressed in the fact that
public authorities are obliged to respect court decisions and implement them «ex-officio» as
soon as possible (by virtue of their position, based on their powers); the execution of the
decision must be fair, expeditious, efficient and proportionate.

Keywords: efficiency, quality of court decision, binding nature of court decision, effi-
ciency of justice, administrative proceedings.
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