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YUYACTDb Y MEOIAIIIT AITBOKATA TA IICMXOJIOTA
Y KPMMIHAJIbHOMY ITPOBA/IPKEHHI: AKTYAJIbHI ITPOBJIEMU

Y cratri mocitimKkeHo 0co0MMBOCTI KpyMiHAJIBHOTO ITPOBaKEHH: Ha ITiICTaBi Vrom,
SIKi 0OYMOBJIEHO KOHIIEIIEIO BiTHOBHOI'O IIPaBOCYIIs, a caMe ITPOLIeCy, KOJIV BCi 1I0TO CTo-
POHVI — VYaCHMK/ KPVIMIHATGHOT'O ITPABOITOPVIIIEHHST — 3VCTPIYAIOTHCS TS CYMICHOTO B
PpillIeHHs NWTaHb IITOI0 HaC/IiIKIB ITpaBOIIOPYIIIEHHS Ta VIOTo BIUIVMBY Ha MaviOyTHe. Y €B-
POIIeTICEKMX KpalHaxX IHCTUTYT YTOI € OMHIMM i3 e(PeKTMBHIX ajlbTepHaTVBHIX (I103aCyIo-
BVIX) METOIiB BUPIIlleHHsI KOHIIIKTIB, KV ITOKJIVKAHWVI IITBUIKO BiTHOBUTY TIOPYIIIEH]
IIpaBa [OTePIIIINX, 3HU3UTV CTPOKI Ta BUTPATV IIPAaBOCYHIS, 30eperTi ep KaBHi ITpaBoB
VI JIFOZICBKI pecypciiTa 3aro0irmi HaCWIbCTBY . SIK A TBepIrKeHH I aKTya IbHOCTI TEM M JI0C-
JIJKeHHs1, HaBeleHO CyJIOBy CTaTUCTUKY pO3IJIly MaTepialiB KpVMiHaJIbHOIO ITpOBa-
JDKeHH:sI Ha ITiICTaBi yrof, cyAamy Iep 1ol iHCTaHI1i], sIKa JOBOAMTH JOLUTLHICTE Ta CBOEUa-
CHICTB 3alIpOBajKeHHs B YKpalHi Takoro IpaBoBoro iHcrutyTy. [TpoaHatizoBaHo HOpMu
MDKHa pOIHVX HOPMaTVBHO-TIPABOBMX aKTiB, BITUM3HSIHOIO 3aKOHO/ABCTBA, BKJIFOUAIOUM
HopMu 3akoHy Ykpaiamn «IIpomeniariiro».

HocrimkeHo peryroBaHHs TPYMUPHYX IIPOLeyp Ha IIICTaBi Mejallil sK OIHOrO 3
aJIbTepHaTVBHVIX IHCTPYMeHTIB BUPillleHHs ITpaBoByX KOHIiKTiB. HaBeneHo piswi Moner
Meiantii. Takok po3IIstHy TO ITp 00JIeMHICTB AeSIKVIX TT0JI0KeHb 1110710 3aCTOCY BaHHS YIOr, Y
KpVMiHaJIBHOMY ITpOLeCyJIbHOMY 3aKOHOMABCTBI YKpaiHy. OkpeMa yBara IIpWIUISeTHC
BU3HAYEHHIO 0C00V, SIKa MO>Ke Oy TV Me/Iia TopoM, Ta TIIIpaBOBOro CTaTyCy B KPVMiHaEHOMY
mpoBajKeHHi. Po3DIsiHVTO IosnIIii Ha VKOBIIiB IIIO0 a/IBOKATIB Ta iHIV X FOPUCTIB K M€}
aTopiB, ITOTePITUINX 1 IXHIX MpeficTaBHNKIB, 3aXVICHVIKIB, 3 OJIHi€l CTOPOHW, Ta CIleliaicTiB-
TICVIXOJIOTIB, COLOJIOriB, Ilearoris Torro 3 inmmoi. KoHcrarosaHo, 1110 3ar1p oBajKeHHs iHCIV-
TYTy Meqiallil B HallioH&JIBHOMY KpVMiHa/TbHOMY CYAi IToTpebye CyCIiIbHOTO CIPVSHES y
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BUKOPUCTaHHI HPUMMPHVX IIPOLelyp Y KpMMiHaJIbHOMY ITPOBa/KeHHi, a BifTak, i mporo-
BXXeHHSI Ha yKOBOTO JOCTKeHH I LIbOTO IIPaBOBOI 0 iHCTUTYTY.

KotrouoBi c10Ba: BimHOBHe IIpaBOCYAms, KpUMiHaIbHe IIPOBaIKEeHHS, KOHMIIKT
(cmtip), Memiartis, MemianjrHa yrona, yrofa Ipo OpUMIIPeHHs], MeiaTop, IIPVMUpPeHHs, 3a-
XVICHVIK, a/IBOKAT, TICVIXOJIOT, KOMITPOMIC.

ITocTaroBa ipoGemmn. ITprkasky Ta MpWCIIB s IIPO CyA, SK IPOSB BIKOBOI JIIOM-
CBKOT MyJIPOCTi, y4aTh, 1110 «IIOTaHWUV MU, Kpallle BCAKOTO Cy/ly», «Kpallle BTOITUThCS,
YVIM CY[IUTBCS», «CY/L 3aBiB, CTaB roJI, SIK COKUI», «He XOIM JI0 Cyiy, 6o xj1iba He Oyse»,
«TOJIi BUTPaIo CITPaBY, SIK JISDKY Ha JIaBy», «TsDKOa - IeTIs, a ¢y, - ImMOeHnIIs», i, Ha-
PeINTi, «SIK ITOYHeThCS TATaHMHA, TO He pa3 ynpie Ykpaina» [1]. CtpiMka 3miHa emox,
m1obasti3alis, IleperUleTeHHs CBITOBIX eKOHOMIK, MirpaIiviHi mpomecy, 3MillTaHHS Ky-
JIBTYp Ta MOB, BTOpPTHEHHS B Hallle XXUTTs BilfHM i 3pocTaioumii BIUIMB iHdopMariin-
HMX TeXHOJIOTiNI HeMMHydYe IIPWU3BOAATH [0 YCKJIaJHEeHHs COIliaJIbHUX BiTHOCUH,
BKJIIOUHO i3 colliayleHMMM ciopaMy (KOHGIIKTaMM), OfHaK JIIOAV CIIOKOHBIKY 11 He-
ITIOXVTHO MPIIOTB ITPO He OOTSKIVIBUT, He OB, ajle cipaseymBui cys. Tox € 3a-
T Ha edpeKTMBHI C1I0coOM i TTIXoy 1o BUpillieHHs CIIOpPiB Ta BpeTyIoBaHHS KOH-
rriKTiB, sKi O mO3BOIIIN 30eperTv cTabUTPHICTE Y CYCIIUIBCTBI Ta Bipy B IIpaBOCyIA.
3posymito, 110 JKOgHa ITpaBoBa CHCTeMa, BKIIFOUHO 3 yKpaiHCHKOIO, He 3MOXe 3a0e3-
MeunTH igeasibHe BUPIIIeHHs BCiX KaTeropii CyJOBMX CIIpaB, BKIIOYHO 3 KPUMiHajIb-
HOIO Bi[IITOBIJAJIbHICTIO IIIOI0 KPUMiHaJILHMX IIpaBonopyieHb. OCHOBHUMY HeOIi-
KaMV KpUMiHaJIBHVX ITpOBa/KeHb € HeJIOCTaTHs edeKTVBHICTE poOOTH IIpaBooOXo-
POHHOI Ta CyJ0BOI CVICTEM IIPY PO3CITiyBaHHi Ta pO3ITIs/Ii OKpeMVIX KaTeTropir CIipas,
TIepIII 3a BCe, 3 OIIsy Ha IepeBaHTakeHICTh OpraHiB IOCY/IOBOTO CIIZICTBA Ta CYZIB,
TPpMBaJLCTh CYAOBOTO pO3IJIsAY, HeKBalidikoBaHIMIT pO3ITIsii CIIpaB, a TAKOX iHIITi He-
TIOJIiKM, BJIaCTWBI CYJIOBiVI CMCTeMi Ti€l UM iHIIIOol IepKaBul.

OTxXe, ajylbTepHATUBHI CIIOCOOM BUpIIIEHHS CIIOPiB Y KPUMiHaJIBHOMY ITpOBa-
IDKeHHI, SIK-TO MeTIiallisi, a caMe IIeperoBopy CTOPiH KpMMiHaTbHOTo KOHGIIIKTY 3a/E
BUPOOTIEHHS B3a€MOIIPUITHATHOTO PillleHHsT KOH(IKTHOI cuTyarlii, HaOyBafoTh 1I10-
pas3 Guibioro mormmpeHHs. KpuMiHaisHWI IporiecyayibHUM KOMeKC YKpaiHu Bir
13.04.2012 poxy Ne4651-VI (marti - KTIK Vkpaiamn) [2] sHauHo po3mmpus cdepy 3acto-
CyBaHHS aJIbTepPHaTUBHIX CII0COOIB BUPIIIIeHHS CIIOPiB, ITOEAHABIIN eJTeMEHTH, TPV
TaMaHHIi ciM’IM KOHTVHEHTaJIbHOTO IIpaBa (IHCTUTYT 3BUIPHEHHS BiJl KpMMIiHaIBHO!
BinTIoBimasIbHOCTI) Ta ciM’sM 3arajIbHOTO IpaBa (IHCTUTYT yTom), 0 IIPMU3BeJIO IO ITeB-
HOI ryMaHi3alii KpMMiHaJIbHOTO IIpoBaDKeHH: B YKpaiHi Ta 3a0e311eueHHs IIpaB VI0ro
yuacHuKiB [3, c. 310]. Memiariist B KpUMiHaIBHOM Y IIPOLIeCi € YaCTUHOO OUIBIII IITMp-
IITOT'O ITOHSATTS, a caMe BiTHOBHOTO ITpaBocy . A. I Bbopoaska ciIyIIHoO 3a3Hauvag, 1110,
Ha Bi]MiHY Bif, Ka paJIbHOT'O ITpaBOCY]I/Is, METOIO SIKOTO € ITOKa paHH:I BUHYBaTOIro(1) ato
BUITpaBIJaHHS HeBHYBATOr0(1), METOIO BiITHOBHOTO ITPaBOCY/Id € He IIOKapaHHs, a
BiITHOBJIEHHS - 3IIIeHHs IIOTepIIiIol 0coO, IPUMWpPEeHHS 11 yCYHEeHHS IITKOIV HaHe-
ceHOI TToTep1IiTiNt 0cobi. [Tpm 1pOMY BiHOBHe ITpaBOCy[Id MOKIMKaHe He 3aMiHU
odiwiviHe IIpaBOCY/Is, a JIIIle HAaTV IOMY BiTHOBHMVI xapaxTep [4, c. 74].

BopHouac gocrimkeHHs: iHCTUTYTy KpMMIiHAJIBHOIO IIPOBa/KeHHs Ha IMifcTaBi
yTOf, JOCUTH CKJIajIHe 3aBIaHHs. ITorpu Te, 110 Ka pasibHO - PelTpeCHBHWM MifXif, IT[010
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IPOTWil BYMHEHHIO KPVMiHaJIbHVIX IIPaBOIOPYIIeHb, X0U i He € IOCTaTHBO epeKT-
BHIM, OfTHAK, 3 OIVIIy Ha YMC/IeHHI npolieMy TyMaHi3aliii Ta 1eMOK paTu3aliii mpa-
BOBOI cycTeMM YKpaiHW, Il VCTaJIeHUM, MOBIIIB, «aMOdOpPOM» (TpelLl. G LoQOPLov —
BifI d}0g ~ «IIIede, paMeHo» + (PJpog — «HECYHUnVi») CIIPaBEIUIBOCTI IS TIEPeCciaHmX
TpoMa/IsH BiH BOa9aeThCs IIUIKOM BUITpaBIaHVIM. 3BiCHO, CBOTOIHI IHCTUTYT Me/miatrii,
SIKVVI, BJIaCHe, V1 OIIKY€ThCS PO3B sI3aHHAM IIpaBoBIX KOHIKTIB i criopis Ha mincrasi
yropi, HabyBa€ PO3BUTKY K Y MeXaX IIMBUIBHOTO, TOCIIOapChKOTrO CyIOUMHCTBA, TaK
i B KpMMiHasIbBHOMY ITpoBa/pKeHHi. [IpoTe, icHye KOHIIEIIIis BiTHOBHOTO IIPpaBOCYy/IIs
i mpaBOBUIX IHCTPYMEHTIB aJITepHATUBHMX (II03aCYHOBVIX) CIIOCOOIB BperysIoBaHHS
KOHGIIKTIB, ceper, IKMX 0cOOIIMBe Miclle ITocimae caMme iHCTUTYT Memiantil. I xoda mm-
TaHHS IOTpiOHOCTI Memiattii B YKpaiHi BXXe 3HATO, aJle LIeil MexaHi3M yce IIie epedy-
Ba€ Ha eTali CyTTEBOTO yIOCKOHaJIeHHs, BIIPOBAa/PKEHHs Ta 3acTOCyBaHH:. TmM He
MEHIII, F'yMaHi3allis 4MHHOT0 3aKOHOIABCTBA B OiK iHTepeciB rpoMaZsHIHA, K ydac-
HMKa KpMMiHaJIBHOTO IIPOBa/KEHHSI, [IiVICHO € HaVBaXJIMBIIIMM KPOKOM JI0 BCTAHOB-
JIEHHS MOXJIMBOCTEV IIPAaBOBMX IHCTPYMEHTIB aJIbTepHATMUBHOIO BUPIIIeHHS CIIOPiB
(mami - ITTABC abo ABC - ykp., ADR - anr. ckop., Alternative Dispute Resolution),
0co0IMBO Ha eTarli IoCyZI0BOIO pO3C/IiTyBaHH: abo Il Jac Cy/JoBOTO IIpOBaKeHH:.
HocTaTHRO 3rajaTy, IO HapemTi npunHATo 3akoH Ykpaiau «IIpo memiariro» Bif
16.11.2021 Ne 1875-IX (maiti - 3aKoH I1po Memialiiro) [5], skuit BusHadae mpaBoBi 3acama
Ta TTOPSIOK TPOBEIEHHS MeJTiallii SIK I03aCyI0BOI ITPOIIEy P BPEryTIOBAaHHS KOHD-
JIKTY (CIOpPY), IIPUHIIVIINA Mediallii, cTaTyC MeiaTopa, BUMOIM 0 VIOrO ITiArOTOBKIA
Ta iHIIi IWTaHHS, OB g3aHi 3 Iiefo mporeayporo. Lleir 3aK0H, CBO€IO Ueprolo, peKo-
MeH/Iy€ 3aKOHOMABITIO 3MiHWTM HM3KY CTaTell YMHHOIO 3aKOHOMABCTBa YKpaiHM Ta
MiCTUTBh HOPMW, SKi IO3BOJISIIOTE CYUIL BpaxyBaTvt Hacmaky Memiartil. [llonpasna, 3a-
JIAIIWIOCS 0araTo CIIpHOrOo 71 HEOIHO3HAYHOIrOo, IO Ma€ OyTu IleperyIiHyToO B iH-
moMmy (pyHmaMeHTampHOMY) bopmati. Harmpuxitaz, mpo Tov dakr, 1o v goci 3am-
IIa€ThCS HEBW3HAUeHVM IWTaHHS BUKOPUCTAHHS CITeIiaJIbHMX IICVIXOJIOTIUHMX
3HaHb Yy KpMMiHaJIbHOMY ITpolieci YKpaiHu, a cTaTycC SKMX Ha I'PYHTI TEOPeTUKO IIpU-
KJIAJIHVIX JOCITKEHb, BUSIBIIIETBCS, OCMUCIIeHMV pparMeHTapHo, 3a3Havaym [. C. b
sk [6], O. M. Muxonerko ta H. B. Hertenga [7].

Orxe, B YKkpaiHi mpo0reMu BiTHOBHOTO ITpaBOCY/Is, IIPaBOBUX iHCTPYMEHTIB
aJIbTepHATVBHOIO BUpIIIeHH: CIIOPiB Ta Memiarii, SIK ofHiel 3 ix popM, a TAKOX IIpa-
BOBOT'O CTaTyCy MeIiaTopa, Ioro 3ajIydeHHs sK paxiBIs IO KpMMiHaIBHOTO IIpOBa-
IDKeHHs Ha IIificTaBi yroy, Ie He HaOyJm CBOTrO CTaJIOrO PO3BUTKY, @ TOMY ITOTpely-
IOTB ITO/JAJIBIIIONO HaYKOBOI'O OCMVICIIEHHSL.

AmHasi3 ocTaHHIX JOCTiKeHD iMy0Iikamin. YsarajbHeHHs HayKOBOTO IOpO-
OKy B raaysi KpMMiHaJIBHO-IIPOIIeCYasIbHOIO IIPaBOCYIsl B KOHTEKCTI KpMMiHaIb-
HOTO IIpOBa/pKEHHS Ha IIIcTaBi yrof moTpebye mpoBedeHHsS TeOPETUIHOrO aHaJIi3y
TIOCITKEeHb BITYM3HSIHMX Ta 3apyOLKHMX ydeHMX. ITnTaHHS 1MI0M0 3aIipoBa/pKeHHs
IHCTUTYTY Memialiil B YKpaiHi, posii B IIMX ITpoliecax aJIBOKaTiB Ta IICMXO0JIOTiB, JOCIIi-
TDKYBaJIoch Pi3HMMM BUeHMMM. Y CydacHiV IOpUANYHIN JliTepaTypi OKpeMi IUTaHHI
3acTOCyBaHHS Mefjallil B KpMMiHaJIBHOMY IIporieci Oyim IpeaMeToM JTOCTKeHHS
Takux BueHmx, gk: P. @. Apakersn, 1. B. bacucra, A.B. binan, O.B. berninceka, A. 1. bo-

pomasceka, M. V. Bimerymmmcekuyi, J1. M. Bonogina, 1. A. Bonrtiok, C. I'. Bonkotpy®,

231


https://uk.wikipedia.org/wiki/%D0%93%D1%80%D0%B5%D1%86%D1%8C%D0%BA%D0%B0_%D0%BC%D0%BE%D0%B2%D0%B0

ISSN 2524-0323. Bicnux JITYBC im. E. O. Hidopenka. 2023. Bun. 2 (102)

A. B.Tanmyk, J1. B. T'osoBko, I'. C. Toruaposa, O. A. I'y6ceka, I1. 1. [Iennciok, B. B. 3e-
myrtHCbKa, M. 1O. €dimenko, XK. M. €rtenina, P. Kosasp, C. A. Kpymmacskniz, L. €. Ky-
pizik, A. B. Jlankin, JI. B. JlobanoBa, B. B. Jlynuk, M. P. Masyp, B. T. Maaperko,
C. M. Mimmenko, O. M. Muxosenko, A. B. Mypsanoscska, O. M. Hazapyxk, H. B. Herte-
nBa, H. B. Hectop, I. B. Ozepcbkuir, O. M. Onintauik, M. 1. ITanos, B.T. IToxap, IO. O. Pe-
MeckoBa, O. B. Pubarska,J1. b. Casio, M. B. Cuporxin, 3. [1. CmiTierko, 3. B. CrimoHeHKo,
T. I. Cirynpka, O. B. Crapinn, I M. Crenanosa, H. A. Typwman, B. M. TpyGOuuxos,
O.I0. Xaxyusk, O. O. fxoscbka Torto. Cepern, TpyIHOIIIB iMIIIEMeHTaLlil BiJTHOBHOTO
IIpaBOCYIIS BUAUISETHCS IIpo0ileMa y4acTi agBoKaTiB y Meniariii, Iomo sKoi y BiTun-
3HSHVX IIpaIisax HeMa€ eAVIHOI TOYKM 30PY, OJHAK HarOJIOIIYETECS HeOOXinHICTh ypa-
XyBaHHSI UMHHMKA CIIPUSHHS IICMIXOJIOTIYHOMY «3I1IUIeHHIO» IOTepIIUIOro Bil 3710-
YVHY, IAPOTrO KasiTTs IPaBOIOPYIIHMKA Ta IIBUIKOIO 7 y IOBHOMY 00Csi31 oTpm-
MaHHS BiIIIIKOLyBaHHS 3aIlOisSHOI 3JI0YMHOM BTpaTi Ui mkom [8, ¢. 12]. Akryase-
HVM HaIIpsIMKOM HayKOBOI'O IIOIIYKY B 3apyODKHMX KpaiHax, ge JaBHO cdopMysa-
JIacsi IIpaKTVKa aJIbTepHaTHBHOIO BUPIIIIeHHS CIIOPiB, CTaIo MOIeIIIOBaHHS MeTlialliil-
HUX Ipolenyp. 3aJeXXHO Bl CTyIeHs 3aJIy9eHHS [0 HaJaHHS IIOCIyT MediaTopoM
3'SIBWJIVICh MOJIeNI «PSITIBHMKA», ITOCEPEHMKA, «MaHIIyssiTopa», opraHisaTopa [9,
c.10]. Y nmincyMKy HarasjbHMM 3aBIaHHSM € IIPOOBKEHHS IOCIIKeHb, SKi 3armoJaT-
xosaHi IO. B. BaysiiHuM, YMHHMKIB, SKiBIUIMBAIOTh Ha e(peKTUBHICTb MeJiallil y Kpu-
MiHaJIBHOMY ITpoBa/pkeHHi [10, c. 24], 3’sgcyBaHHS IIpaBOBIX ITiACTaB IPOLIENY PV IPV-
MVIpeHHS K cKIamoBol Meniamnil, Hag unM npamrosam O. O. [Iymopos [11, c. 76-86]
Ta A. O. Icpaensn, [12], a TakoX B3HaYeHHS CIIeMpidHOCTI KpMMiHAIBHOTO IIPOIle-
CyaJIbHOTO CTaTyCy ocoOu MemjaTopa, HaJl umM Ipariosaam B. A. Bacuieesa, 1. B. Ko-
3y, O. I. Muxntns oo [13]. [Tpobemu 111040 IICHXOJIOrTYHOT CKIIa0BOI IIpaBHM-
4ol Meqjallil Ta BUKOPWUCTaHHS CIIellia/IbHMX IICUXOJIOTIYHMX 3HAaHb Y MeialliviHMX
TIpoItefypax IOPUCAMKIIIHOTO Iporiecy Oy o6’ekrom mocmimkerss 1. B. Osepce-
Koro [14, c. 82-103]. 3a3HaunMO, 10 JOCTHKEHHS BUIIe3a3HaUeHOIO CIIPSAMYBaHHI
HaOyBaroTh UiTKO BMpPaXX€HOro MIKIMCHMUIUIHApHOro xapakrepy. O4eBniHoO, 110 B
HaIIIOMY JIOCJI/KeHHi 30BCiM He IIPVMEHIITY€ETECS B3HadaIbHa pojib BHECKY B Halli-
OHaJIBHUW IHCTUTYT BiTHOBHOIrO IpaBoCyiys IIpaBHuuoi Hayku. [IpoTe, guBHO, 110
JIAIIe B IeSKMX BUITaJIKaX, Ha >Kajlb, IIeVl IIpaBHIYMI BHECOK 30aradyeHoO TeOpeTnd-
HIUM, (PaKTOIOTIYHMM, IIPaKTUKO-OPi€HTOBHMM MaTepiasioM, KU OIIOCepenKOBaHO
Moke OyTV BilHeceHO [I0 TaKwMX rajy3eii 3HaHb, 9K pitocodis, mosiTosoris, comioso-
rist Ta icvxosorist [14, c. 87]. OTxe, monpw JOCUTH 3HAYHY HAJITPY poOIiT HayKOBILiB-
TeOPeTVKIB i MPaKTUKIB BITUM3HSAHOI IIpaBHM YOI CIIUTBHOTH, yXBaJIeHHs 3aKOHY IIPO
Mefliallifo, SKUV BU3Hava€ IPaBOBi 3aca/iy Ta IOPSIIOK IIPOBeIeHHs MeJIiallil aK I103a-
CYOBOI IIPOLEAypY, OO0 IIPaKTUKM IMIUTeMeHTallii IIbor0 3aKOHY 3aJIMIIAaIOThCT
IVICKYCiVIHI ITUTaHHS.

DopmysoBaHHA ITis1ert. Meroro craTri €: (1) aHasiTiKa HOHATH Mefiariil i mpa-
BOBOTO CTaTyCy MefliaTopa pa3oM i3 BUM3Ha4yeHHSIM HOPMAaTMBHOI perjlaMeHTallii B
KpVMiHaJIBHOMY CYJOUMHCTBI YKpaiHy KOHIIEITY IIPaBOBMX iHCTPYMEHTIB ajIbTepHa-
TUBHOTO BUpIIIIEHHS CITOPiB; (2) BUSBIIEHHS 0COOIMBOCTENT 3alydeHHs B MefjalliitHi
IIpoLenypy agBoKaTa Ta IICUXO0JIOTa K HOBVX YYaCHUKIB Cy9acHOT0 KpVMiHaIBHOTO
IpoBaKeHH: — MeTiaTopa; (3) 3IiVicHeHH: IOpiBHSUIBHOTO aHaJIi3y PoJli amBoKaTa Ta
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TIICMX0JIOTa sIK Me/JiaTOpiB y KpMMiHaIbHOMY IpOBaJ/KeHHi Ha ITifIcTaBi yrof, Ta ix BHe-
CKY Y BUPIIIeHHs IopUANIHMX KOHDIIKTIB i ciopis3a monomoroo ABC.

Bukianm ocHoBHOTO Matepiairy. IlepemymoBoro cTaHOB/IeHHsI Mefiallil BapTo
PO3TIIAIaTH ifTel BiTHOBHOTO ITPaBOCY/IId, IO BioOpa’karoTh OfTHY 3 ICKpaBuX TeH le-
HIIil PO3BUTKY Cy4aCcHOI'O CyJOUMHCTBa Y cBiTi. OcHOBomOsIOXHe pimenns Pagy €s-
pomnericekoro Corosy Bif, 15.03.2001 poxy «IIpo micrie XepTs 37109MHIB y KpyMiHaIIb-
HOMY CynoumMHCTBI» [15], sike Harosomye Ha HeoOXiTHOCTI PO3BUTKY Ta BIIpOBa-
JDKeHHs1 IIpoTrpaM BiTHOBHOTO IIpaBOCY//Is B HalliOHAJIbHI C1CTeMM ITpaBa Ta HacTy-
IHa IIpaKTyKa KpaiH €Bpocoio3y JOBOAUTE, 110 YIIPOBa/PKeHHS Ta 3/iVICHeHHS Mefi-
arii crnpsiMoBaHe Ha pO3B sI3aHHS TUTaHb JIOCTYITHOCTI ITpaBOCY/IIs; TIBUITIeHHs Pi-
BHS JIOBIpM Ta IIOBarM T'POMAfISH /IO CyAy, IPaBOOXOPOHHWX OpTaHiB; JleriTmMHe
CIIPOIIeHHS KPVMIHAJIBHOTO IIPOIiecy; 3a0e3IeueHHs ITpaB i 3aKOHHNMX iHTepeciB I10-
TepIIUIOro Ta IIpaBOIOPYIITHMKA; pedopMyBaHHA KpMMiHaJIBHOI IOCTHUII; YIIpOBa-
IDKEHHs IIpOLeNypy IIpobariii (CyKyITHICTe HAIJISIOBMUX, COITiaIBHMX, BUXOBHUIX Ta
IpOdUTaKTVUHMIX 3aXO/iB, SIKi 3aCTOCOBYIOTHCS 3a PIIIIEHHSIM CYIy [0 0cCi0, Irmo3pro-
BaHIX, OOBMHYBadyBaHMX a00 BU3HAHVIX CYZOM BUHHWMMW y BUMHEHHI KpVMiHaiIb-
HMX IIpaBOIIOPYIIIeHb HeBeIMKOI abo cepemHbol TSKKOCTI); IpodilaKTMKM 37I09MH-
HOCTi Ta YHUKHeHH:I IIOJaIbIIol KpyMiHastisaIiil ocib, 1110 BUMHWIN 3J109MH, Y TOMY
uyci B MicIisix 1o30aBrieHHsT BOJI; pO3IIMpeHHs cdepy 3aCTOCYBaHHS BiTHOBHVIX
(mpyMupHMX) Tponenyp Tomio. Tori Mapimar BBaXas, IO BiITHOBHE ITPaBOCYIIS
(aHTTIL. restorative justice), € IMpoLIeCoOM, ITi Yac sSIKOTO BCi CTOPOHM, SIK Y9aCHMKI KOHK-
PeTHOTO IIPaBOIIOPYITIeHHs, 3a TIOCePeTHVIITBOM CITelliaTbHO ITiITOTOB/IeHOoi’ Ta Hey-
epemKeHoi TPeThoi' CTOPOHM 3YCTPIYatOThCS JPIS KOJIEKTMBHOTO BUPIIIEHHS IU-
TaHH$, 1110 pPoOMTH 3 HaCJTiIKaM ITPaBOITOPYIIIEHHS Ta iX BIUIMBOM Ha MaviOyTHe [16,
c.37]. Metoro X BiTHOBHOTO IpaBOCYI/IS € Ha/IaHHS OCTAHHBOMY BiTHOBHOI'O Xapak-
Tepy IUIIXOM BUKOPVICTaHHS BiTIOBITHOrO crI0coOy BUpIIIeHHs KpMMiHaIbHOI CH-
Tyallii, a He IIiIMiHa KpMMiHaJIbHOTO IpoBabkeHHs: B cyAi. ITimxiz, 1110 j1eXuTs y rioro
OCHOBI, Opi€HTOBaHWV Ha HaJlaHH: MOXXJIVBOCTI caMe CTOpOHaM KpVMiHaJIbHOTO KOH-
dI1ikTy 71 CYCHUIBCTBY, a He Jiep’KaBi, caMVM BIIOpaTHCS 3 HaCJIIKaM¥ KpUMiHaiIb-
HOTO ITPaBOIIOPYIIeHHs, 60, caMe BiTHOB/IEHHS CIIPaBeUIMBOCTI € IPU3HAYEHHSIM
IpaBoCy//id, a He BiIlaTa 3a BUMHeHe IOPYIIeHHs. 3a LM IIiIXOI0M, IIKO/a, 10
3aTofiisiHa KpUMIiHaIbHVIM ITPaBOIIOPYIIIeHH:IM, i TOBMHHA BU3HAYaTV HAIIPSIMU Ta-
KVIX BiJTHOBTIOBAJIEHMX [i¥1, a IIepIIIoueproBoi0 MeTO0 KPVMiHaIbHOTO IIPaBOCyId
Mae OyTv BiIIIIKOMyBaHHS 30MTKIB i «3I1TeHHS» OTePIIUNX (XKepTB 3JI04MHY), a 3r0-
JIOM 1 «3LIUIeHHs» BiJHOCHH MDK ITOTePIIUIMM i IIOPYIIHMKOM — IPVMMPEHHS, II0BHe
KasTT4 i IIPOIIEeHHS, BCTAHOBJIEHHS HOOpVIX B3aeMVH MK HuMM [17, . 11].

3apyOixHEWMI TOCBiA, cyZIoBMX pedpopM, IpoBeeHNX Y APYTiv 1mososnHi XX cTo-
JITTA B KpaiHax KOHTMHeHTasbHOT €Bponn ta CIIIA cBigumTh, 1110 X CYIOBi yCTaHOBU
TieTIeTyBaJIv YacTUHY CBOIX IIOBHOBaXkeHb y MeBHUX cdepax iHCTUTyTaM IpoMa/IsTHCh-
KOT0 cycrIbcTBa. TviM caMmM 11i KpaiHy CITpOMOIJIacs BIMOBUTICS BifT, «Jiep>kaBHOTO
raTepHaslisMy» BIIPaBOBUX CHCTeMaX CBOIX KpaiH, 3a ITOCTyJIaTaMM SIKOT'O BUPIIIeHHs
TIPaBOBUX CITOPiB 3/iVICHIOBAIOCS BUKIIFOUHO B XOi ITPaBO3aCTOCOBHVIX ITPOIIEIyP.
3BimTyt TpY1 aHai3i miacyMKiB 11iel pedpopmMu y HayKoBuX mKepenax BemmkobpuraHii,
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CIA, Kanamgn ta HigepiaHais 3BepTafoTh yBary He CTUIBKM Ha CaMUV IHCTUTYT Me-
miariii Ik iHCTPYMEHT BUpIIIIeHHS IIPaBOBUX CIIOPiB, CKUIBKM Ha CIIOCIO 3aKpiryIeHHs
Meziallii B paMKaxX KpMMiHaJIBHOTO IIPOBa/KEHHS, a OTKe, TOM XapaKTepHUI Mojle-
JIBHUW MiIXiA II0I0 3acTOCYBaHHS Meiallil [Ajig BUpillleHHs KpVMMiHaJIbHO-IIpaBo-
BOro KOH(IIIKTy. 30KpeMa, iHeTbcsi IMpo TUIIOBUY (popMaT Bpery/IoBaHHS CIIOPiB B
aHIJI0-CaKCOHCHKIV MOofIelli HopMaTHBHO-ITpaBoBoi MiHiMi3a11ii. 3a cyTTro Taka MOfeIb
€ aHaJIOroM Teopil BiJHOBHOIO IpaBOCY[fs, Y TOMY UMCII BiTHOBHOI 1ocTuilil. [ie
BOHA $IK aJIETEPHATMBHIIL CIIOCIO BUPIlIeHHS KPMMiHaJIBHO-IIPaBOBOr0 KOH(IIKTY,
TOMY, SIK IIPaBWIO, He Ma€ YiTKOro 3aKOHOIABYOro 3akpiruieHHs. OgHovacHO B €B-
porti icHye 11 iHIIIa MOfeNb, [le Mefiallis IIpeJIcTaBieHa IIpoliecyaIbHUM iHCTUTYTOM.
Taxw nipxig mputamasHHU IpaBoBuM cucteMaM Ppaniiil, Himegunnw, [TopTyraimiy
Asctpii, Hopserii. Lo Mmogers MeriaIlil 3aKpirsieHo B 3aKOHOJIa BCTBI, sIKa BTUTIOE CO-
6010 OIHY 3 MOXUIVIBMX aJIBTEPHATMB KpMMIiHAIBHOMY ItepectiayBaHHIo [18, c. 94-95].

Bimmosimao mo mm. 1-5 [Homatky mo Pexomennamii Pamm €sporm Ne R(99)19
1110710 IIPMHIINITIB OpTraHi3allii Mefiallii y KpuMiHaIbHIX CIIpaBax, Mefiallis y KpuMi-
HaJIBHVIX CIIpaBax IIOBVHHA MaTV MicIle TUIBKM TOMi, KOJIV BCi CTOPOHM IOOPOBLUIBH O
Ty srogm 3 1poro mpusoay. CTOpoHM TaKOX MOXYTBH BiIMOBUTHCS Bill CBO€I
3rozv Ha Oy/Ib-SIKOMY eTarri ImpoBerieHHsT Mefjatlil. Byp-siki oOrosopeHHs! iy, 9ac 3y-
CTpiui MalOTh KOH(MIIeHIiIMHMIT XapaKTep Ta He MOXYTb BUKOPUCTOBYBaTHCS B Mavi-
OyTHBOMY, OKpiM BUIIaJIKiB, KO/ HasBHA 3rofa CTOpiH. Memiariis y KpuMiHaIBHMX
cpaBax Mae OyTM OOCTyIIHMM 3axomoM. Memiamis y KpmMMiHaJIBHMX CIIpaBax Mae
OyTu momycTMMOIO Ha Oymp-sKiVt cTafil mpasocynasd. Memialtisi € He3asleXXHOIO Ta aB-
TOHOMHOIO B MeXaX KpuMiHabpHoT focTuitii [19, c. 1-5].

Bonrouac, 3akoHOM ITpo Mefialtifo, 1o HaOys unHHOCTI 15.12.2021 poky, BHeceH
3MIiHU 110 psijy icHyIouMx KopekciB i 3akoHiB Ykpainw, 3a suHgaTKoM KIIK Ykpatam i
KK Yxpaian. Yrim, cdpepa 10ro fii mommpIoeTsest 7 Ha KpMMiHAJIBHI TP OBa/KEHHS,
MeTOIO YOT'0 Ma€ CTaTVI IIPUMMpPEHHS IIOTePIIUIOro 3 Mifo3 proBaHVIM (0OBIIHYBaUeHVIM)
[5, c. 3]. Lle m1OBHICTIO y3TOKYETBCS 3 KOHCTUTYLIIVIHIMU IIPVIIVICAMY, OCKUTBKM, BilE-
moBimHO 10 4. 5 ¢1. 55 Koncmmrywii Ykpainu, mep’kaBa rapaHTye KOXXHOMY Oyib-
SIKVIMV He 3200pOHEeHMMM 3aKOHOM 3ac00aM 3aXMIaTy CBOI ITpasa i ceoboy Bix mo-
PpylIeHb i IpOoTUITPaBHUX IIOCATaHb. 3 11X XKe MipKyBaHb MOXXHA PO3IJISAATH 1 I10JIO-
KeHH: 4. 3 cT. 124 KoHCcTnTynil YKpainy, 3a SKMMM, 3aKOHOM MOXKe Oy TV BU3HaYeHII
000B’SI3KOBWTI TOCYAOBVT IOPSIOK BupireHHs copy [20, c. 55, 124]. 1o Toro X y me-
SIKVIX BUITa/IKax Mefliallis BUCTyIa€ SIK aJlbTepHaTHBa KPVMiHaIbHOMY IIPOLIecy, SIKIIO
porenypa Oysia mposeieHa 10 BHeceHH: Bifomoctent y €EPJIP Ta K110 BoHa BilIiosi-
Ila€ iHTepecaM IIOTEPIIUIOro V1 IIPaBOIOPYIIHYIKA, a 3JI0YNH He I10B I3aHW i3 Iy ormig-
HUM iHTepecoM fepxkasu [21, c. 128]. BapTo 3a3HaumTH, 1110 KpUMIiHaIBHVIM ITPOITeCy-
aJIPHVIM IIpaBOM IlepenbadeHO iHCTUTYT IpUMMpeHHd (Memiallil) Ha mincrasi yrom,
CIIPsAMOBaHMX Ha CKOPOUEHH: Ta CIIPOIIeHHS MPOLeIypy PO3IIAAy KpMMiHaIbHIX
IIpOBa/DKeHb, 3MEHIIIeHHS CTPOKIB IepebyBaHHs 0cib min BapTo0, 3a0Ia/PKeHHS pe-
CypciBTa yacy, II10 BAUTPAa4aloThCsl Ha PO3IIIALL KPMMiHaIBHOTO IIPOBa/KEHHS], a TaKOX
T103aCy/I0Be BUpPIIeHHs KOHMITIKTHMX CUTYyallil, 3MeHIIIeHHs HaBaHTaKeHHs Ha Op-
TaHM JTI0CY/I0BOro posciigysaHHs Ta cyz (cyamo). Tax KITK Ykpaisau micTts okpemy
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raBy 35 «KpuMiHasieHe TpoBaIDkeHHs Ha MifACTaBi yroay». Y KpuMiHaIbHOMY IIpOBa-
mkeHHi, 3rinHo 311. 1 ¢T. 468 KITK Vkpainu, Mmoxxe OyTr yKiIafieHa yromga IIpo IpmuMim-
PEeHHS MiX ITOTepITUIVM Ta ITijTo3 pIoBaHMM ur oOBrHYyBadeHMM. Taka X yroza yxiaia-
€eTbest, 3rinHo 3 u. 4 ct. 56 KIIK Ykpaian, Ha Bcix cTagisx KpUMiHaJIbHOTO ITPOBaIKeHHs
Ta CJIyTyBaTVIMe B ITeBHVIX BUTIaIKaX ITiACTaBOO I 3aKPUTT KpMMIiHAIBHOTO IT poBa-
mxenHns. 1llonpasna, srimao 3 4. 1 ct. 469 KIIK Ykpaiaw, yroga mpo IpuMupeHHT
Moxe OyTM yKiIajieHa 3a iHilliaT1BOIO IOTepIIIoro, mino3poBaHoro abo ooBIHyBade-
Horo. /IoMOBJIeHOCTi CTOCOBHO YTOfIy PO IIPUMMUPEHHS MOXYTb ITPOBOAMTIICS CAMO-
CTIVIHO HOTepIIiIM i ITio3proBaHMM UM OOBMHYBaYeHMM, 3aXVICHVKOM i ITpeicTaBH-
KoM a00 3a JOITOMOTr 0¥ iHIIT01 0cO0W, TTOTOJKEHOT CTOPOHAaMV KpMMiHaTBHOTO ITPOBa-
IDKeHHH (KpiM ciggoro, mpokypopa abo cymmi).

BaxxymBuM € ToVI paKT, 1110 3aKOHOIABeIlh YiTKO BCTAHOBJIOE IIeperliK KprMiHa-
JIBHO-KapaHUX [disHb, Y IIp OBa/KEeHHI 11010 AKMX 3aCTOCOBYETECS Yrofja PO IPUMU-
penns. Tax Ha mincrasi 4. 2 c1. 469 KIIK Vkpainu mo Bumaaxis, ski epenbadaroTs
MOXJTVBICTh YKJTaZIeHHSI YyTOOV ITPO IIPUMMpPEHHs, HajleXaTh: ITpOBaJpKeHHs III07I0
KpUMiHaJIbHMX IIPOCTYIIKiB, 3JI0UMHIB HEBeJIMKOI Ul CepeIHbOI TSKKOCTI Ta IIpoBa-
IDKeHHs y dpopmi mpuBaTHOTO 00BUHYBaveHHs [2, c. 469]. Taxox ct. 468 KIIK Ykpa-
THV BU3Hava€ BUAM yTofl Y KpUMiHaJIbHOMY IIpOBa/KeHHi, BBefleHi y popMi: mifcTasu
IyIs 3BUTbHEHHS BiJl, KpMMiHaJIbHOI BIITIOBIIaIbHOCTI Y 3B’5131<y 3 IIPVIMUPEHHSIM I10-
TepIIUIOro Ta 0codu, IO BUMHWIIA CYCIITEHO Hebe3IIeuHe [IiSTHHS, a TaKOX IO/I0 He-
TIOBHOJITHIX; TIOM’SIKIITyBaJIbHOI OOCTaBMHM IIpW IIpW3HadYeHHi ITOKapaHH:; o0cTa-
BUHW, 110 OepeThcs 10 yBary TP 3BUIBHEHHI Bill BITOyBaHHS IIOKapaHHS 3 BUIIPOOY-
BaHH:IM; 0OCTaBVHM, IIIO BPaXOBYETBCS IIPU YMOBHO-IOCTPOKOBOMY 3BUIBHEHHI Bill
BimOyBaHHS IOKapaHHS, 00CTaBMH, II[0 BPaXOBY€EThCS TPV 3aMiHi HeBinOyToi uac-
TUHU TI0KapaHHs OUTBIIT M'SKMM; 00CTaBUHMY, 110 BPaXOBYEThCS TPV 3BUIBHEHHI Bifl
TI0KapaHH: i3 3acToCyBaHHAM ITPVMYCOBVIX 3aXOIiB BUXOBHOTO XapaKTepy (10710 He-
TIOBHOJITHIX) [2, c. 468].

BopmHowac BOadaeThcs MeBHA CIIEIiUHICTh Ta HEBiNIIOBIIHICTE IIOHATh «IIPU-
MUPEHHS» Ta «Memmalrisi». Tak « TpuMUpeHHs» 30e0UIBIIIOro BUKOPVICTOBYETHCS SIK 3a-
ro0iKHa Iporieypa, Ha CTa/iil 3apopKeHHs IIPaBOBOTO CIIOPY, MO0 He JIOMyCTUTI
MOBHOIIHHOIO KOHJTIKTY, a «MeIiallis» X OyvkKda g0 ap GiTpaskHOoro po3riisiay, KO
crip HabyB 3HAYHOTO XapaKTepy Ta MIOro HEMOXJIMBO PO3B s3aTy Oe3 mpodeciviHol
moromory. Memiarlisi y KpuMiHaJIbBHO-IIPaBOBMX BiTHOCHHAX € 3acO0OM BCTaHOB-
JIEHHSI [JOMOBJIEHOCTelT MK ITOTepIIUINM Ta ITi103 pIoBaHUM ab0 0OBMHYyBaYeHIM, PO
BIZICYTHICTb CKJIaJIy 3JI0YMHY ab0 KpMMiHaJIBHOTO ITpaBOIIOPYIIIeHH s, a00 3BUIbHeHHS
Bill KpMIMiHaJIBHOI BiIITOBIHa/IbBHOCTI IJIIXOM II€PEroBOPiB, i3 MOXIMBICTIO HaJJaHHA
KOMIIeHCaTIil CTOCOBHO KPpMMiHaJIBHVX ITPOCTYIIKIB a00 HeoOepeXXHMX HEeTSDKKUX 3710~
4IIHIB, SKi 0coba BUMHWIIA BIleplile, KpiM KOPYHIIIITHMX KpMMiHaIbHVIX IIPaBOIIOPY-
IIeHb, TTOPYIIIeHb ITpaBusI Oe3MeKu 0P OXKHBOTO PyXy abo eKcIiIyaTallii TpaHCIOPTY
ocobam, sIKi KepyBai TPaHCIIOPTHMUMM 3acO00aM B CTaHi aJIKOr0JIbHOTO, HaPKOTH-
YHOT'O YW iHIIIOTO CIT' STHIiHHS a00 IepebyBav ITif, BIUTMBOM JIiKapCBKMX ITperaparTis,
IO 3HVDKYIOTh YBary Ta IIBUAKICTE peaxiiil, IKIo BOHa IPUMMPWIACS 3 IIOTePIIUIM
Ta BiIIIKO/TyBaJIa 3aBIaHi Hefo 30UTKM abo yCcyHYyIIa 3aIlofisHy ITKOIY.
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Illomo aHasti3y cy/I0BOI CTaTUCTUKM IIPO PO3IVIALL MaTepialiB KpUMiHaIEHOTO
poBa/KeHHs YKpaTHCBKVIMY CyJaMy IepIIoi iHCTaHILil, TO 1i OIJIsAz 3arajioM J03BO-
JIsi€ 3pOOUTYL BYICHOBOK ITPO OUTBIII-MEHII aKTMBHE 3aCTOCYBaHHS y ITPAKTIIi IIpOBa-
IDKeHb Ha ITificTasi yrom. Tak, mounHaroun 3 2012 poky, cepert 3araibHOro 00csary Kpu-
MiHaJIBHUX ITPOBa/KeHb, YacTKa Ha IIiJICTaBi yTofT 3aTBep/PKEHMX CYyAOM CTaHOBIUIA
17,3 %,y 2013 pomi - 23,5 %, y 2014 porti - 20,1 %, y 2019 porti - 22,1 %, y 2020 porii -
19,9 % [22], a y 2022 poui - yme 21,2 % [25]. ToGro micsist yxpasleHHs 3aKOHY IIPO
Meqialiito oco0MBOI AMHAMIKM B 1Iint cdpepi B YkpaiHi He ciocTtepiraetscs. [lompm te,
110 cdpepa KPMMIiHAIJIBHOTO IIPOBaPKEHHS Ha ITiICTaBi IO/ 3a4illa€ 3Ha4He KOJIo 0cib
(maroxe 70 Tvic., OO SIKMX BUPOK HaOyB 3akoHHOI cvym y 2022 portii), mpuToMy CyT-
TeBoro mpupocty 3sepHeHHs 10 ABC abo Meniamii He momiTHO. be3ymoBHO, Ha 1ie
BIUTMBAIOTh YMOBYV ITPABOBOTO PEXMMY BOEHHOTO CTaHy. ToMy, He3Ba)karoum Ha 3Me-
HIIIeHHS KUIBKOCTI KpMMiHaJIBHMX IIPOBapKeHb Ha 1tificTasi yron B 2020, 2022 pp., cra-
TUCTMKA BCe X INATBEPPKYE HEOOXImHICTh Ta Ba’XIMBICTH TAKOIO IIPaBOBOIO iHCTM-
TyTy, SIK IpUMUpeHH: (Mefiatiii). 3ayBaxmmo, o B KpaiHax €spomnericekoro Coiosy
80% criopis, 1m0 mepeOyBafOTh y IIPOBa/PKeHHI Cy/y, IlepealoThCs Ha Mefjallifo Ta
BUpimIyoThcst 6e3 cymosoro posrisiay [23]. HaTomicTs, citin BpaxoByBaT, 10 IIOIIN-
peHHs IPaKTUKM 3aCTOCYBaHHs Mefliallii B YKpaiHi ycK/IaJHAETHCS BHaCII0K HU3KN
o0cTaBIMH: ITPaBOBOI HACTAHOBY B OUIBIIIOCTI I'pOMa/IsH Ha BUPIIIIeHHs ITpo06yieM 3 I10-
3uLil v abo BIaTHMX IIOBHOBa)KEHB 3 YHVIKHEHHSM OCOOMCTOI BiITOBiTAIBHOCTI;
CYCIIUTBHVIX CTEpPEeOTHIIB IIONIYKYy BHHOTO He B co0i, a 330BHI, Ta IIle YacTimte - i3 3B1-
HyBadyBaHHSIM «XePTBI» 3JI0UMHY, 3a CyTTIO BiKTIMOJIevIMiHTY (BiIl aHIVIIVICBKOTO BU-
pasy victim blaming, sike 03HaYa€ «3BUHYyBaueHHs XXepTBr»). BoHO ommcye cuTyariito,
KOJIV JIFOJIM, 3aMiCTh TOTO, 1100 3aCyPKyBaTH 3JIOUMHILS, HaMaraloThCs 3HAITI FIOMY
BUIIPaBIaHHS i CTBEPDKYIOTh, III0 KepTBa CaMa BUHHA B TOMY, IO 3 HEfO TPaIIIocs);
CYCITUTBHOI JIyMKWV IIPO CY7I SIK €/TMHE MicCIle pO3IJIAIly CyIlepedoK Ta yCTaJleHVX Tpa-
TV TTaTepHasIi3MYy («XTOCh BUPIMMTE MOi IpobreMm»); HM3BKOI ITPaBOBOi KyITb-
Typw HacerleHHs1. TvIM He MeHTIII, ik BOa4aeTrest, Meriatist B YKpaiHi Ma€ JOCUTb CIIpu-
SIT/IVIBE ITATPYHTS 3aBOSKV TaKOi OCOOIMBOCTI MEHTAJIBHOCTI IPOMa/ISH, SIK BHCOKE
coIriaJibHe ITOITiHyBaHHS CIIUTBHMX B3a€MOBIITHOCVH, CITiBITpaltimoment [24, c. 38].

Hocsin xpaiH cBiTy J03BOJIsA€ BUSABUTY HaACTYIIHI lepeBaryt iHCTUTYTy Mefialii:
y4acTh CTOPIiH y Lill Iporenypi € IoOpOBUTPHOIO, a CTOPOHM KOH(IIKTY 3a BIIaCHVIM
Oa’kaHHSM 30aTHI P VIIMHTY IIeperoBopy Ta MeiallifiHi BiTHOCVHY OyIb-KOJIi; II0-
CepeTHMUIITBO B MeTlialliliHil IIpolleflypi BUMarae MeHIIMX (piHaHCOBMX i 9acOBMX BU-
Tpat; Mefiallis € KOH@IIeHIIIHOIO IIPOIeIypolo, 1110 CTAHOBUTE JI0/JATKOBY IapaH-
Tifo 3a0e3IeueHHs Ta 3aXVCTy IIpaB yYacHWKIB KPVMMiHaJIBHOTO ITpOBa/PKEHHS; 3a
TIPOITeyp IOCEPETHMITTBA ITPOTUCTOSHHS MK CTOPOHAMMU CITPUMMAaEThCs HabaraTo
TOJyIepaHTHiIle caMVMV y9acHMKaMV ITpaBOBiTHOCHH, HDK 3a TPa/MIIifHOTO Cy/IO0-
BOT'O IIPOIIecy, a MefiaIliriHe ITOCePEeTHNMIITBO II€PeTBOPIOETHCS Y OUIBII-MEeHIII KOPO-
TKOTPVBaJINVI, KOMIIEHCaTOPHWUM cr1ocio, 1o IPpUTIyMJII€ eMOLIITHM HeraTus, BOPO-
XKICTb, arpecVBHICTh Ta HEIPUMMPEHHICTb cTOpiH. OCTaHHIO OCOOMBICTE HaOUYHO
MiATBEPIKYE TaKe BM3HaUeHHs ITPOIIENypVI IIPUMUPEHHS B KpMMiHaIbHVX ITpoBa-
IDKEHHSX SK CTPYKTYpPOBaHOI Oe3IIocepenHbOl 3yCTpidi cTOpiH KOHGIIKTY, IIim gac
SKOI TTOTepIIUIVV Ta ITPaBOITOPYITHVK MafOTh MOXIMBICTE OpaTy aKTVBHY y4YacTh y
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BUpilIeHH] IpobreM, CIIpUUYMHEHNX IpaBoHopyIeHHsM [7, c. 152]. Sk BOadaeTscs,
caMe CTPYKTypoOBaHa 0e3I1ocepeHs 3yCTpiu Mae IIPM3BeCTy [I0 BCTAHOBJIEHHST T00po-
3UWINBYMX B3a€MVH MDK JIFOIBMU, 3aII00iraHHIO HACVIUISA Ta KOPCTOKOCTI, 3MeHIIe-
HHIO BUTpaT IIPaBOCY/Iis, 30UTBIIIeHHIO pOJli CyCIITECTBA B pOOOTi 3 ITpaBOIIOPYIITHY-
KaM1.

Bimomo, 110 MeTor0 37iVicHeHHs Mefliallii €, IepeyciM, JOCATHEeHHs IIpuMupe-
HHSI MDK ITOTePIIUIMM i ITpaBOITOPYIITHMKOM, 3 000B SI3KOBUM YCBiIOMJIEHHSIM OCTaH-
HIM HaCTIKIiB CBO€EI IIPOTUIIPABHOI ITOBEIiHKM Ta HEOOXIITHOCTI BiNIIKOIyBaHHS 3a-
MopisiHOI KoM, BogHouac mj1st moTepriiioro, sIK Bullle 3a3Ha4eHO, 1@ TAKOX IeBHa
Haroja BUCJIOBJIEHHS I1epes BUHHMM CBOI'O CTaBJIEHHS 10 I?Ioro(‘fl') Hivt i, OT>Ke, MOX-
JIVIBICTP TTOJIErTIIeHHS CTYTIEHIO BIaCHMX OCOOMCTIX TIepeXmBaHb, eMOIIiTHOTO, Tiylec-
HOTO TpaBMyBaHHS Uy MaVfHOBOI IITKO/V Ta HAIIPYTY B CTOCYHKAX i3 MPaBOIIOPYIITHY-
koM. [lo peui, €ponericekmii ¢y 3 npasiroguau €CITT (nani - €CITT) 3 nmpusoay
YKJIa/IeHHs yTof, B KpUMiHaJIbHOMY ITPOBa/PKeHHI 3a3HauMB, 1[0 iCHyBaHHs CIIpOIIle-
HUX IIpouenyp He cynepeunts Konsenii 3 mpasjnoaymy Ta npaxktuni €CITL Bapto
3ayBaXWUTW, IO TIPO MOITMPEeHHs MeTiaTMBHIIX IIPOIIeNyp Y KpUMiHaIbHO -IIPaBOBivt
cdepi cBimuMTE He TiTBKM 3apyOiKHa IIpaKTHMKa, a 1 HasBHICTb Y/MasIol KUIBKOCTI aK-
tiB OOH, Pagm €sponm Ta €ponericekoro Corosy. 3okpema, y crrpasi «Hikosos mmpo-
i Bosrapii» [26] €CITT Bkasysas, 1110 3aCTOCYBaHHS CITPOIIIEHOI IIPOIIey PV Ha Iif-
CTaBi yrofy Ipo BU3HAHH: BUMHYBATOCTI Ta 3arajoM CIIPOIeHHs IIpoLedyp Ha IIifc-
TaBi Pekomenmamii Ne K(87)18 [27], be3niepeurio, Mae IepeBaru I OOBIHYBauYeHOI O
Ta IIpaBOCY/Is, ajKe CKOpOJye TPYMBaJIiCTh KPVIMiHaIBHOTO ITPOBaPKeHHsI, OIlepaTi-
BHO BM3HAIOUM BUHYBATiCTh 0coOm Ta Mipy il BimmosimassHocTi. OKpim TOTO, YKiIa-
JIleHHs YTrofl, B KpUMiHaJIbHOMY IIpOBa/PKeHHi CITpOoIlye BUpillleHHs UTaHb IVBUTb-
HOI BiIIIOBiHa/IbHOCTI Ta BiAIIKOAyBaHHs KO, 3aII0AisTHOI KpUMiHaJILHMM IIpaBo-
nopyureHH:M [28, ¢. 98].

3arasioM Mefiallis HaJIeXXWTb IO YHiBepcaIbHMX CIIOCO0IB aIbTepHATHBHOIO BlI-
pillleHHsI CHIOpiB, 110 Ma€ KOHCEHCyaJIbHy IPUPOAY Ta BUCTyIIa€ SIK CaMOCTiliHa
cdpepa ropummuHOI IpakTUKM. | B 11bOMY 11 BeJIMKI ITlepeBary, Ha BiIMiHy Bifj, ITpaBo3a-
CTOCOBHOI ITisUTBHOCTI, Y SIKiV1 BUPIIIIEHHS i BperyJIroBaHHS ITPaBOBMX CIIOPiB BiIOyBa-
€TBCS IIUIIXOM IIPUVHSTTS BiOIIOBITHOrO OOOB'SI3KOBOTO IS BUKOHAHHS PillleHHsI.
Henmapma OUTBIIiCTE HayKOBIIIB BM3HA4YalOTh MeMiallifo SK IIEBHWUII INOXim mo pos-
B's3aHHA KOHQITIKTY, ¥ IKOMY HeWTpaJjibHa TpeTs CTOpOHa 3abe3Tedye CTpyKTypoBa-
HUVI IIPOIIeC IS TOTO, 11100 T0ITOMOrTV KOHGIIKTYI0UMM CTOPOHAM IIPVIVITI IO B3a€-
MHO IPUVHSTHOTO BUPIIIEeHHs CIipHMUX IUTaHsb [29, c. 19].

ITprdaomy, TocepeHUK JIMIIIe CIIPUSiE PO3B sI3aHHIO KOHMIIKTY, BUKOHYIOUN
Pporb MofiepaTopa Oeciyy, SIKMV HaTIpaBIsge CTOPOHN IO Y3TOPKEHHS CITIpHUX ITUTaHb
Ta IIPOIIOHYE pi3Hi BapiaHTM BUpilIeHH:s KOH(IIKTY. BifmmosigameHMMI X 3a pe3yIb-
TaTy IpoIlecy ocepeHNIITBA 3aJIMIIal0TECs CaMi y4aCHUKM CITpaBiL. Y IbOMY, Ha Bi-
JIMiHY BiJ] ITpaB03aCTOCOBHOI JIISJIBHOCTI, IKpa3 i MpOBIIA€ThCS aJIbTepHaTHUBHICTD Ja-
HOT0 cI10co0y Po3B’s3aHHS KOHMIIKTHOI cuTyariii. OueBmIHO, 3BiATI VI IOXOIUTH BU-
3HaueHHs Medialii y KpMMiHaJIbHOMY IIPOBa/pPKEeHHI SK OfHIi€l 3 MpoLeayp BiIHOB-
HOTO ITPaBOCYI/Is, IO TAYMAadNUTEC K MpoIiec, KM OpraHi3oBye MefiaTop 3a yda-
CTIO ITOTEPIIUIOTro, 3 OMHOro OOKY, Ta IiT03pIOBaHOTO, OOBMHYyBaUeHOro, 3 iHIITOTO, 3
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MeTOIO HOCSITHEHHs MDK HYMM 3roay Ta / a 00 IpMMMpeHHS CTOCOBHO CIIOPY (KOHIT-
KTy) IIUIIXOM BUPOOJIEHHS B3a€MOIIPUIHSATHOTO PillleHHs (BiJTHOBHOIO pe3yJsIbTaTy)
[30, c. 74]. BinHOBHWMII pe3yJIbTaT - Iie YTO[a, JOCATHYTa B XOJIi BITHOBHOT'O IIPOLIECY,
SIKVV Ilepedadae peaJli3allifo 3aXOZiB, IO OXOIUIIOIOTE KOMIIeHcallil/ Bimm komyBa-
HHSI, PeCTUTYLIiO / BITHOB/IEHHS IIepBUHHMX IIpaBi poboTy Ha KOPUCTb IpOMa, o
Mae€ Ha MeTi 3a/I0BOJIEHHSI IHIVIBi/lyaIbHMX Ta KOJIEKTMBHMX 10Tpel i BimmosinamsHo-
CTi CTOPiH, a TaKOX JIOCATHEHHsI peiHTerpallii TIOTepIIUIoro i mpasonopyirHuka. Big-
HOBHMI pe3yJIbTaT - yTrofia, IOCSTHYTa B XOfIi BITHOBHOTO ITpollecy. BinHOBHI pesyiib-
TaTn HependavaroTh peali3allilo 3aXOiB, IO OXOIUIIOIOTH KOMIIeHCAIlil/ BimITKomy-
BaHHS, PeCTUTYIIIO / BITHOB/IEHHS IIepBMHHIX IIpaBTa PoOOT Ha KOPVCTb IpOMar,
III0 Ma€ Ha MeTi 3a7I0BOJIEHHs IHAMBiAyaIbHMX Ta KOJIEKTMBHIIX ITOTped Ta Bimmosina-
JILHOCTI CTOPIH, a TAaKOX JOCSTHEHH: peiHTerpallil HoTepIIIoro Ta IpaBoIlop yIIHMKA
[31, c. 96]. Came B MeXax yromy IIpo IIPUMMUPEHHS MOXIIVBE 3aCTOCYBaHHS Meialril.

Hespaxkaroun Ha BCi IMO3UTMBY BiTHOBHOI'O IIPpaBOCY//Isl, IIPaBOBMX IHCTPyMeH-
1iB ABC, 30KpeMa 11 Mefialtil, icHye psam IMCKyCiHIX IUTaHb, 0B 3aHNX i3 3acToCy-
BaHHAM IIVX iIHCTpyMeHTiB. 30KpeMa, HpOTUBHMKM iflel 3aIlpoBa/pKeHHs Mefjallii 3a-
3Ha4aloTh, IO JesKi Il IPUHIIUIIN BCTYaIOTh y IIPOTUPIYYs i3 CUCTEMOIO ITPaBOCY /I
VI ITpollecyaIbHMMY HOpMaMM, TaKMMU SIK: ITPYHIINATI HeBiJBOP OTHOCTI ITOKapaHH: 3a
BUMHEHWM 3JI0YMH, 3aXVCT 3aKOHHUX IIpaB Ta iHTepeciB IocTpaskiaiol CTopoHu abo
K KOHIIEHITIVHICTD Ul HeNTpaJIbHICTh MefiaTopa.

KpumnkyroTs Memiallifo TakoX 3a Te, 10 1i IIPMXWIPHUKM 3aHaITO JIEFKO 3a0y-
BafOTh eKOHOMIYHI, ITOJITVYHI Ta CMBOJIIYHI PYHKIIII KprMiHaJli3alii Ta IpaBo3acTo-
COBHOI IPaKTUKM. A ITe 3HVDKY€E piBeHb KOHTPOJIIO 3 OOKY CyCIIUIBCTBa 3a KpMMiHasIb-
HUMM 3JI09MHAMU V1 IIOTipIIye KpMMiHOTeHHY CUTyallilo B KpaiHi. [IpoTtusHuKM Me-
miarii BOauaroTe y Hivt Ta cuctemi ABC 3aByaskoBaHy opMy iHCTUTYTY 3BiUTBHEHHS
Bill KpMMiHaJTBHOI BiITIOBIAIBHOCTI Y 3B 3Ky 3 IPVIMUPEHHSIM BUHHOTO 3 IIOTepIIi-
M, iependaderoro ct. 46 KK Ykpaiam, i cTBepIDKyIOTh, IO 3 ypaXyBaHHSIM peaslit
CBOTOZIEHH:I 11e JIMIIle 3aKpilnTh MOXIVBICTh OiTBIIT 3a0e3IledueHVIM BepcTBaM Hace-
JIEHHS BIAKYIIWTHUCS Bifl IOTePIIUIOro Ta yHUMKHYTV KpVMiHaIbHOI BillITOBIaIbHOCTI.

OpavM i3 HavIOUIBIT AMCKYCIVIHMX 3aJIMIIa€TRCS ITUTaHHS 100 PO3yMiHHS de-
HOMEHY «aJIbTepHATUBHOCT». 3BinTn cdopmysasiocs AeKiIbKa IIIXOMiB 10 TiIyMa-
YeHHS ITbOTO TIOHATTA. Tak «aJbTepHaTUBHICTE» P 03TIAAaeThes, sK: (1) MoxmBicTh
BUOOPY MIK yciMa crocobaMm BUpIIleHHS CIIOpPiB, BpaxOByIo4M i cymoBy dopmy;
(2) ax mpoTmcTaB/IeHHs Jlep>XaBHOI CyHoBol pOpMM 3axXMCTy HeCcyHdoBuM dQopMam;
(3) sk mpoTHCTaBIeHHsT 3MaTraJIbHVX IIPOLEAYP (CYIOBUI PO3IJIs/I, TPETEVIChKe CyI0-
YIHCTBO TOIIIO), IIPOLlelypaM He3MaraIbHVM, IIT0 3aCHOBAaHi Ha IIPUMUpPEeHHI CTOPiH;
(4) criocoOm BperyIIIoBaHHS CIIOPiB, IITO He IIOB sI3aHi i3 3aJIy9eHHSIM TPeThol CTOPOH,
TOOTO IIpollelypaMi, sIKi X0U i € KOHCEeHCyaJIbHMMY, Ha IIpOTVBary 3MarajIibHVM 3a
CBO€IO IIPUPOJIOI0, HAIIPUKJIIaZl, IIeperoBopy, OfHaK BifOyBaloThCs 0e3 ydacTi TpeTix
ocib; (5) MoxmBICTE BUOOPY He MIK CyHOBOIO Ta HECYHOBUMM (POpMaMu 3aXVCTy, a
MK pisHMMM crtocobamm ABC ycepenmni camoi cuctemu iHcTpymentis ABC [32,
c.523]. Take TepMiHOJIOTiUHEe PO3MAITTS HaBPSJL UM CIPUSTUME BIaJIOMy ITpOBere-
HHIO IIPVUMVIPEeHHS.
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Hapermti He 3a/mIIa€eTses 11o3a KPUTUKOIO YKIaJaHHS OTHOTO 3 HaVIOUIBII Ba-
SKIMBUX TOKYMEHTIB IPUMUPHMX ITpolenyp - yrogy. Huska BueHMX BBaXKae, 110 iH-
CTUTYT yKJIaJIleHHsl yTOAM B KpMMiHaJIbHOMY ITpOBa/PKeHHi He € Mefjalliero v 1 Kj1acu-
yHOMY po3yMiHHi [33, ¢. 276]. BomHouac, 3a HalliOHATBHMM 3aKOHOOABCTBOM, MeJIia-
iriHa yroga (yroma mmpo IpyuMMpPeHHs) — IIMChMOBA YIo/Ia YUaCHMKIB ITPaBOBITHOCUH
IIPO CIIOCiO BperyJoBaHH: BCix a0o meBHMX KOHQIIKTIB (cropiB), siki BUHMKIM abo
MOXYTb BUHWMKHYTM MDK HUMWV, IIISIXOM HIPOBeIeHHs Memialiii. MemiatiiviHa yroma
MOXe YKJIafaTncs y opMi Me/TjallilHOro 3acTepeXXeHHs B JJoroBopi abo y ¢opmi ok-
pemoi yromu [4, c. 1]. YTiM, y 3akoHi Tpo Me/jallilo BKa3yeThCs JIMIIIe OKpeMi I1oIo-
JKeHH:I IIOPSIKY YKIaJaHHS YT, a IIIOJIO0 Cy0 €KTa, Ha SIKOT0 ITIOK/IaIaloThCs TaKi dy-
HKIIil, He CKa3aHO HIYO0r0, 3a BUHSTKOM TOTO, 1110 «yroaa (iKcye pe3ysbTaT IOMOBIIe-
HOCTI CTOPIH Memallii y ITOropKe it MK HUMW YCHIM 9n IIMCBMOBIN popMi 3 ypaxy-
BaHHSM BMMOT 3aKOHY» Ta «MemiaTop (MemiaTopn), € Tou, Cy0 eKT, 110 3abesmneuye
IpoBeeHHs Menjartii» [4, c. 20, 21]. Tax camo 71 unHHe KpUMiHa/IbHE IIpOLiecyasIbHe
3aKOHOIABCTBO YKpaiHM He MOSICHIOE IIOI0 Cy0'eKTa, Ha SIKOTO IMOK/IAaf0ThCST TaKi
dYHKIT, 9K YKIaJJaHHS YOIy 3a pe3ysibraTaMy Memiariil. 3a3HaueHo JIMIIIe, 110 JI0-
MOBJIEHOCTI MOXYTb 3/iVICHIOBaTVCA CAMOCTIVIHO IIOTepIIUIMM Ta IiZJ03PIOBaHVM UM
00BMHYBaYeHVM, 3aXVICHUKOM i IIpeiCTaBHMKOM abo 3a HOIIoMOro iHIIoi ocobu, mo-
TOPKEHOT CTOPOHAMM KPMMIiHAJIBHOIO ITPOBAPKEHHS (KPiM CJTIUO0ro, IIpoKypopa abo
cynni). be3syMoBHO, cKJIacTV KOMITETEHTHNII JOKYMEHT YTOIM HaBPSIII YN ITiJT CYUTY ITe-
peciuHOMY rpoMangHVHY abo IICVIXO0JIOTY, HaBITh 11 OCBiYeHOMY.

OKpiM yChOTO, B YTOJIi 3a pe3yJIbTaTaMy MeTiallil MatoTh 3a3HaYaTCS Y3TOKEeH]
CTOPOHAMWV MeIiariii 30008 sI3aHHsI, CIIOCOOM Ta CTPOKM 1X BMKOHAHHS, a TaKOX Hac-
JHIOKM iX HEeBMKOHAHHS a00 HEeHaJIOKHOTO BUKOHAHHS, a PKe TPaIUIIIOThCS BUIIAIKIA,
KOJIV yrofia II0fI0 IIPUMUpeHH (MeialliviHa yrofa) peasbHO He BUKOHY€EThCH ii CTO-
poHaMwM, 10 3BOOMTh HaHiBellb MeiallifiHi IIpoIedypy Ta YXBaJleHHS y KpUMiHalIb-
HOMY IIpOBaDKeHHI OCTaTOYHOrO pillleHHs. Y TaKOMY BUIIaAKY HayKOBIIi peKOMeH-
JIyIOTh KepyBaTwCsl ITOJIOKeHHsIMM T1ocTaHOBM Iienymy Buiroro creriasizoBaHoro
cyny YkpaiHu 3 po3miay UMBUIBHMX 1 KpUMiHaIBHUX cripaB «IIpo mpakTuky 3mivic-
HeHHd CyJaMy KpUMiHaJIbHOTO IpOoBa/PKeHHs Ha mifcrasi yrogy» sig 11.12.2015 poky
Ne 13 y 1I0r0 IOTOUHIV penaKiiil, ie 3a3Ha4eHO, 1110, BimmmosigHo 1o 4. 1 cT. 476 KIIK
Yxpaiamn, y pa3i HeBUKOHaHHS yTOIV OO0 IPUMWPEHHS, IIOTEPIIUINIL 9V IIPOKY POp,
BI/IIIOBITHO, MaIOTh ITPaBO B MeXKax, BCTaHOBJIEHNX 3aKOHOM CTPOKiB JIaBHOCTI IIPUTS-
THEHH: JI0 KpMUMiHaJIbHOT BiAIIOBIJaJIbHOCTI 3a BUMHEHHsI KpVMiHaJIbHOTO ITPaBoIl O-
PYIIEHH:, 3BepHYTUCS A0 CYyIly, SKUM 3aTBepIVB TaKy Yrofy, 3 KJIOIIOTAHHSM IIPO
CKacyBaHHS BUPOKY. HaTomicTh, XTO MycuTh (pikcyBaTM HEBMKOHAHHS abo HeHaJie-
JKHe BUKOHaHHS YTOMIN, 3BEPTaTHCS IO CyIy, IPOKYpOPiB 3 KIOIIOTaHHSIM IIPO CKacy-
BaHHS BUPOKY. OTKe, IPMUXVIIBHMKY TPaaMIIiTHOI IIpaBO3acTOCOBHOI ITPaKTMKY Ha-
MOJIATalOTh Ha TP VHITMAIIOBIV 3MIiCTOBHIN pi3HUILII MDK TpUMMpeHHAM i Mepialiero. I'o-
JIOBHE, IIPUTOMY, IIOCTA€ IIVUTAHHS, Y/ MOXKe 3aXMCHMK IiI03pioBaHOro (00BIHYyBaYe-
HOro) abo HmpencTaBHNUK IIOTEPIIUIOro OpaTi ydacTb y MemialliiHOMYy IIpolieci, Ta
SIKIIIO TIe IIPUITYCKAETECS, TO 3a IKMMU OOMEXeHHSIMY Ma€ i TV 3aXVICHVK UM ITper-
CTaBHVIK.
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IMepur 3a Bce 3SIBJISIFOTBCSL CYMHIBY IIOZO ITEPEKOHJIMBOCTI MO0 y4YacTi ajiBo-
KaTa, TaK CaMo, 5K i HOTapiyciB y IIpMMUPHIV IpoLenypi, SKi 3a 3aKOHOM IIpO Mejlia-
LIif0 MOXYTb 3/iMICHIOBATY Li IIpUMMpPHI IIpouenypu. JJani 4OCIipKeHb TOBOAATE, 1[0
MVCITeHHsT JOpVICTa, 3BUdaliHe, aHaJITIIHe, ajle I CTepeoTUITi30BaHe, ide 3a JiTKuM
dopmysFOBaHHAM CTaTeVl, ITOJIOKeHb, HOBeI, fIi€, 3TiTHO 3 «IIPOIedy pHUMI» ITPaBu-
JIaMV Ta CTOCY€ThCS IIPaBOBMX IO3MIIIT i BTaEMHMYEHMX iHTepeciB KJli€HTa, sIKi CTOSITh
3a I[MMM IMO3ULIAMMY, 1110 He 3aBXIV BUTOJIOIIVIOTECA Bimkputo. CYMHIiBM IIOJIO ITO-
3wl ¥ posii afiBoKaTa IIPOCTEXYIOTECS i B cT. 7 («HewrTpassHicTs, He3aleXHicTh Ta
HeyIIepemKeHIiCTh MeIiaTopa») 3aKOHY PO Memiallifo, 30KpeMa, B 9aCTVHI, 110 MeIia-
TOp He MOXe «OyTu IIpencTaBHMKOM abo 3aXMCHMKOM OYIIb-SKOI i3 CTOPIH Y IOCYIo-
BOMY PO3CJIIyBaHHI, CYZIOBOMY, TPeTeVICbKOMY UM apOiTpakHOMY ITpoBaDKeHHi y
koHIiKTI (ciopi), y sikomy BiH € un Gys MegiaTopom» [4, c. 7].

Ockinmpky Ge3nocepeHRO KpMMiHAJIBHWY TIporiec (ITpoBa/pKeHHs) Ma€ 3aBkay
KOH(ITIKTOTeHHMVI XapaKTep i € IICVXOJIOTTIHNMM 3a 3MiCTOM, TOMY € CEHC OITiHWUTY iH-
CTUTYT HpUMUPEHH: (Mefjallii) CTOpiH 3 TOUKM 30y afBOKaTa-MediaTopa sK ajIbTep-
HaTMBHOTO, He3aJIeXXHOTO TI0CepeTHMKa IPUINYHOTO CIIOPY y MPoIlecyalbHOMY Cy-
moumHcTBi. [lepin 3a Bce 3a3HaUNMMO, 1110 3aJIyYeHHs aJiBoKaTa B yperyioBaHHi IIpa-
BOBUIX CITOPiB (IOpMIMUIHVX KOHIIIKTIB) SK Me/iaTopa, IIPOSIBIIIETECS TaKUM UYMHOM:
(1) ocobimBa TIpenMeTHa cdpepa OisSUIBHOCTI alBOKaTa, ITOB'I3aHa 3 IIIMOOKIIM Bcebid-
HVUM aHaJIi30M IpoTupid i BiTHOCMH y KOHJJIIKTaX Pi3HMX IpeIMeTHMX KaTeropii;
(2) cnenmdivuna poste ajiBoKaTa SIK He3aJIeKHOTO Ta HeyIlepelkeHOro IocepeHmKa,
KUV CHIPUs€ CTOPOHAM Y IOIIYKY B3a€MOIIPUMHSATHUX Ta B3aEMOBUTITHMX YMOB
IpUIVHEHH: criopy; (3) IONUTEHICTE TIporeypy (Mefiatiis), y KOHTeKCTi sIKof 371ivic-
HIOETBCS aJJBOKaTChKa AisJIbHICTD, 1110 BU3HaYae€ Miclle afilBoKaTa -MefiaTopa B I1iil ITpo-
nenypi [35, c. 35]. k1o 3 mepIoo 03HAKOM, SIKY BroKpeMiooTs O. M. MukosieHKo
ta H. B. Hesterga, 1mio/10 yuacTi ajiBokaTa B MefiallifiHiv rmporienypi (He K MeiaTopa)
CJIiI TTOTO/IMTIICS, TO JIBi HACTYIIHI, SIK BOadaeThCs, € mucKyciamumn [7, c. 195]. Tax,
HaIIpUKIIazl, yroja Ipo IpUMUpPEeHHs MK IOTepIIUIMM Ta o3 pIoBaHMM Ui 00BU-
HyBaueHIM MOXke OyTU yKiTajleHa Y IIpOBa/DKeHHi 1010 KpMMiHaIBHVIX IIPOCTYIIKIB,
3JIOUMHIB HeBeJIMKOI Ul CepefHBOI TSKKOCTI Ta Yy KpUMiHaJIbHOMY IIpOBa/DKeHHI Y
dopwmi mpusaTHOrO 00BMHYBaueHH: (4. 4 cT. 469 KIIK Yxpainm), TUtbku 3a 1o6poBi-
JIBHOIO 3TOJIOKO0 CTOPiH. Y pasikoym migosprosaHMit um oOBMHYBaYeHWMIT BUSBUTE Oa-
JKaHHA TPUMUPUTICS 3 IOTePIIUINMM, BIIIIKOAyBaT 3aBHaHy HUM IIKOY, HOpMaJli-
3yBaTV BiTHOCVHM 3 TTOTepIIUTVM, a IIOTepIIii — ITpodaunTy Iimo3prosaHoro / 06-
BUHYBa4eHOT'0, OTPVMATH Bill HHOTO Bi/IIITKOAyBaHHS Ta BiTHOBWUTM CTOCYHKM, aJIBO-
KaT IOBMHEeH IMoiHdOopMyBaT CBOTO KJTi€HTa IIOJI0 YK/IaJleHHs YrOofay IIpo MpUMU-
penH4 Ha nincrasi cT. 469 KIIK Ta YkpaiHu Ta IpyMuUpeHHs 3 IIOTepIIUIMM Ha ITifc-
TaBi cT. 46 KK Ykpainmn.

SIK BimOMO, afBOKAaTH fK OPUMCTM HaJaIlTOBaHi O ONepaTUBHOIO aHaJL3y Ta
PO3B’sI3aHHSA 3aIUIyTaHMX IIPO0JIeM, TOMY BOHM pafiie OyoyTh 0OMeXyBaTi aBTOHO-
MilO CTOPiH i IIPOIIOHYBaTH B IleperoBopax BJIacHi MPpoo3ullil, HUK HaMaraTycs i
sromm [14, c. 88]. [ivicHo, poib MofiepaTopa, 0 CIIPSIMOBYE CTOPOHM 10 Y3TOIKEHHS
CIIpHMX OUTaHb, IPUITYCKAE€ CXVWIBHICTL A0 PiBHOBIIIAIEHOCTI BCiX CTOPIH y IIpaBo-
BoMYy crropi. OKpiM Toro, BOauaeThCs HeOTHO3HAUHVM ITUTaHHS, UM 3JaTHUT a[JBOKaT
TepevTy Bifl TUIIOBOI Il IIpaBHMKA CTpaTerii 3MarajbHOCTI 3 iHIIIOIO CTOPOHOIO
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CTIOpY [10 KOMYHIKaTVBHOI MOfIelli KOHCEeHCYCy Ta KOMIIPOMICY Y cBOiX IIpodeciviamx
B3a€MOBI/THOCMHAX; HaCKUIBKY ITe MOXJIMBO ISl 0COOM, siKa 3BUKJIA «IlepeMaraTi» B
TIpoIfecyaIbHOMY ITPOTUCTOSHHI Ta 3BUKJIA «YiIUIATHUCS» 3a FOPUINIHI (paKTw, 110 CBi-
T¥aTh PO TIOPYIITeHH: (POpMY KpMMiHaIFHOTO ITPOIIeCy i CIIPOCTOBYIOTE JTOKa 3V BU-
HyBaTOCTi IIiIo3ploBaHoro (00BMHyBaueHoro). [1o Toro >k aagBoKaT MoXe OyTi IIpocTo
He 3alliKaB/IleHVM Y IIBUIKOMY BUpillleHHi KpMMiHaIbHOTro KOHQIIKTY, aJpKe 3a 3BU-
4avi 10ro TOHOpap 3aJIeXUTh Bifj, 006csry pobotn. OTxe, Moye BOa9YaTHCh ITEBHII KOH-
ikt iHTepeciB, 60 icHy€, HaBiTh TITOTETVYHO, CyTIepeyuHicTh MK OocOOVMCTUMY iHTe-
pecaMu ajJBOKaTa Ta VI0ro ITpodecitHMY IIpaBaMM 7 000B sI3KaMV, HasBHICTb SKOT
MOXXe BIUIMHYTV Ha 00 e€KTMBHICTh abo HeyIepekeHiCcTh ITif] 9ac BUKOHAHHS HVUM
rpodeciriHmx 000B sI3KiB, @ TAKOXX Ha BUMHEHHS UV HeBYMHEHHST HUM iVl y Iporieci
37IiVICHeHHsI aZlBOKAaTChKOI AisuibHOCTI [36, c. 4], [37, c. 9]. A 3apa3om came HefoITy-
IIeHHsI KOHQIIKTY iHTepeciB € IepIIoYeproByM Ipy JOTP MMaHHi aIBOKaTOM IOJI0B-
HMX OIPUHIIAITIB M aJIBOKAaTCHKOT TiSJTbHOCTI, 1 MeTiarTii.

Illonipasna, AyMKM BYeHMX IIIOIO0 yYacCTi a/JBOKaTIB y Ipolleflypi Merialii TiaMe-
TpaJIbHO IPOTWIEKHI: OfHI BBaXKaloTh, IIIO aJBOKATV MOXYTh OyTV IpUCYTHIMU i
OpaTu y4acTs y I1ivt IIpOIiefy pi, SIKIT[O0 CTOPOHM 3a3/aJIeTib TOCSITHYTh 3TOIIN 3 ITbOTO
rmmtaHHA [41, c. 22], iH11i HAyKOBITi, HaBIIaKWM, CTBEP/KYIOTh, IO 3a ITOJIOKEHb KOHITe-
i BiTHOBHOTO ITpaBOCY//Is KOXKEH i3 y9aCHVKIB IIPVMUPHOI IIPOIIeTypVi TOBOPUTH
3a cebe i IEMOHCTpYe HaMip AOCSTTH IOMOBJIEHOCTI abo pe3y/bTaTy, 3a SKOro KOXKHa
CTOpOHA 3aJIMIIAETECS Y BUrpaIlIi. 3Bi/ITY, BIITOBIMHO [0 MepIIoi O3 uIlil, Tpu Brbopi
IpeACTaBHUKIB I0PMAMYHMX IIpodeciit SIK MejiaTopiB, KOHCTATyIOTh TaKi IlepeBari:
BOJIOJIIHHS HaBWYKaMV «IIPOIIeIypHOI» IPY Ta 37aTHICTh HepeadadaTyt IOpVIMIHi
HaCJIiIKV YKITa/IeHOl YTOfI; 3TiTHO 3 IPYTOI0, TaKe: OCKUTBKY B TPa/MITiTHOMY KpW-
MiHaJIBHOMY IIpoIleci aJlBOKaT IIparHe pe3yssTaTy, Ae OfHa 3i cTopiH 00OB I3K0BO
Iporpae, TOMy ¥ y Mefiiallil aflBoKaT I103acBifoMo Oyzie JOTpMMYyBaTHCH ITi€l X cTpa-
Terii [38, c. 141-142].

15t Toro o6 Kpaliie 3po3yMiTy ctaTyc MeriiaTopa B YKpaiHi, BapTO JTOCIINTY
OUTaHHS OO0 3aJIydeHHs CIIel[iaJlicTiB y KpuMiHaJlbHe IIpoBapkeHHs. Kpacrnomo-
BHa CTaTHCTVKa HaBefeHa 1. B. O3epchknM oo 3a1y9eHHs, HallpUKiIaf, IICVIXOJIOTB
SIK crentiasticTis: TUIbKM y 2014 porii criertiasTicT-IIcHXosIor (FOpMAVYHM IICUXO0JIOT) JI0
crmimumx 11ivt 6yB 30xoueHwmyt e B3 %, a A0 MpoIecyayIbHUX iVl — HiKOJIM B3aralt,
aste popgHO4ac 73,2 % ommtaHMX cymiB Ta 48,9 % mpoKypopis BKa3yroTh Ha HeoOXim-
HicTh TaKoro 3anmyderHs [40, c. 37]. BesymoBHO, crmBio 6araTo Jacy, ajie HaBpsy, Um
BinOymacst cyTTeBi 3MiHNM. SIk apryMeHT, BapTo pornuTysati II. 2 4. 1 c1. 77 KIIK Yk-
paiHu, [ie 3aKpiIyieHo, 1110 «IIPOKYPOP, CILIUNMIT He Ma€ Ipapa OpaTi y4acTs y KpuMi-
HaJIBHOMY ITpOBa/PKeHHI, SIKIIO BiH OpaB y4acTb y IIbOMY X ITpOBa/pKeHH] fIK ... CIle-
miaicr» [2, . 77]. Binrak, 3aKoHOAaBeIp y aHivt HOpMi TiTOTeTVYHO 11036aBMB MOX-
JIMBOCTI 3aJIy4eHHs IIPOKYpOpa UM CJIIYOro y MOABIVIHIV MO3UILI ~ i gK IpUIIMcaHo
3a IXHIMI ITocafjaMu, 1 OJHOYACHO $K CIIelliaJIicTiB y KpMMiHaJIbHOMY IIpOBa/KeHHi.
ITporte, 30epiraeTecss MOXIIMBICTE 3aJIy9eHH: 1 IIPOKYpOpa, i cJIimdoro B ofHil mo3u-
i, a came SIK cIreriajicTa B KpUMiHaJIbHOMY ITPOBaKEeHH.

3arasiom mpodeciiiHa Mefjallis, Ha BiqMiHy BiJl aJJBOKaTCBKOI Ta HOTapiajIbHOI,
icaye B GimBIIOCTI XKpaiH. [JisypHIicTh CITiBTOBa pUCTB MeIiaTOPiB PeryoOeTECs BHYTPi-
ITHIMY aKTaMW. SIK 3a3HavaioTh HayKOBIli, ITOCepeqHMKaMI IIPpY IIepeMoBax Ipo
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yTOfy IIpO IIPVIMUPEHHS ITOBMHHI OyTn mipodeciiHi crierriasicTn (MemiaTopm), ski, 3
MeTOIO JJOCATHEeHHs [JOMOBJIEHOCTI i CKJIafJaHHS ITPOEKTIB HeoOXimHmX JIOKYMEeHTIB,
ZI0IIOMaraTVMy Tk 000M CTOpOHaM KOHCYJIbTatlismm [39, c. 66].

ITpote, HaBps M IICVIXOJIOT, COILIIOJIOT, COLiaTbHMV IIpaiBHUK, i daxi-
Bellb, OKpiM IIpaBHMKIB, 3MaTHMI CKJIaJaT IPOEKT HeoOXimHmx mokymeHTis. I1lo-
Ipasfa, IOTIOMOT TV 000M CTOpOHaM KOHCYJIBTAIliSIMM 3 IIPUBOJTY JOCATHEHHS I1I0PO-
3YMiHHS - Lie sKpas3 cepa IxHBOI KoMIteTeH1Iil. OCHOBHA BiIMIHHICTb afBOKaTa 71
TICMIXOJIOTiB Ta iHImmX daxiBIliB IK MeiaTopiB IoIsTa€e B TOMY, IITO a/IBOKaT € daxis-
IIeM y raIysi IipaBa, a MeJiaTop - y TICMXOJIOTil, KOHIITIKTOJIOTii, KOMYHIKaTUBICTUKI
Ta KOMYHIKaTMBHUX TexHosIorisax. ITonpwm Te, 1m0 gesiki HayKoOBIIi BBaXkatOTb CITOJIY-
4YeHH:I B OffHiN 0cobi ABoX cTaTyciB (ajiBoKaTa 71 MefiaTopa), Iie € HaBpsi/l 9y IIPUITyC-
TUMMM, iHII B TOVI )K€ Yac BKa3yrOTh Ha HesKICHICTb MeialliliHyX IIOC/IYyT i 3arajioM
pobrieMy HeTOCTaTHBOTO 3a0e3IedeHHs KUTBKOCTI ITpodecivtHmx MeTiaTopis y pasi
SKIIO IVM OMIKYIOTBCS IICMXOJIOTM, COLIIOJIOrW, COLiaJIbHi ITpalliBHWMKM, IIeJaroru
Toro [7, c. 196].

BucaoBku. OTXe, y pe3yJIbTaTi IIPOBEIEHOr0 JOCHKeHHs MOXHa [T Ha-
CTYIIHUX BUCHOBKIB:

1. KapabHO-perrpecMBHUI MMIAXiI OO0 IPOTUIil BUMHEHHIO KPUMiHaJIbHVIX
IIpaBOIIOPYIIIEHb He € JOCTATHBO e(PEKTMBHIIM, TOMY HeoOXiTHO BIIpOBaIKyBaTl Me-
XaHi3MM aJIbTepHaTHUBHIX IIPOLIeyp BperyIIoBaHHs KpUMiHaIBHVMX KOHQIIKTIB.

2. ITinxin, SKuit JIeXXUTh B OCHOBI BiTHOBHOTO KpVMMiHaJIbHOTO IIpaBOCy/is, opi-
€HTOBaHMI Ha HaJaHHS MOXJIMBOCTI CTOpOHAM KpMMiHaJIBHOIO KOH(IIKTY caMyM
BIIOpATHCS 3 HacJIiIKaMV KPUMIiHaJIBHOTO ITPaBOIIOPYIIIEeHHS, a TTO€/THaHHS 3YCITh,
3HaHB, HABMYOK a/IBOKaTa V1 IICVXO0JIOTa, SIK MeiaTopiB, TPWHOCUTH CYyTTEBO OUIBIIVVL
pe3yJIbTaT I YCIHINTHOTO BUPIIIeHHs [IbOTr0 KPVMiHaJIbHO-IIPaBOBOTO KOHIIIKTY.

3. OCHOBOIO BCiX CYMHIBiB 111010 OOIPYHTOBaHOCTI Ta IIPaBOMIpHOCTI PyHKILiO-
HyBaHHS BiZTHOBHOTO ITPaBOCY/Is € 3aTajibHi I100aJIbHI ITMTaHHS CTaBIeHHS JI0 1Ipa -
Ba K SBUIIIA ITPaBO3acTOCyBaHHS, a He IIPaBOPO3YMIHHS Ta CaMOpPeryJIoBaHH:, Ha
TizicTaBi IKOTo Cy0’€KTVI CyCIIUTBHVIX BiTHOCUH HaOyBaloTh MOXKIVBOCTEVI CAMOCTIITHO
BCTAaHOBJIIOBATH IIpaBWIa PaBoBOI/ IeBiaHTHOI ITOBEOiHKM i KOHTPOJIIOBaTH IX O-
TpuMmaHHs. [lo3uTHBHE COPUMHATTA HeTpaJuLIiIHMX, HeCTaHJaPTHUX IIIXOAIB 110
BUpillleHHs coLiaJIbHMX KOHQJIKTIB 3aJIEKUTD Bill 3aKOHO/IABLIIB, ITPaBO3aCTOCOBHM-
KiB, HayKOBLIiB, 5IKi ITpaIliOIOTh y cdepi mpasa, IICUXOJIOrii, colliajIbHO]I ITejaroriku, Ta
SIKi MaTOTh IOTTOMOT'TVI TPOMa/IsTHaM OCMVICTIITH 3aXO/IV BiITHOBHOTO IIPAaBOCY/IIs, Me-
TiaIril K ogyH i3 cr1ocobiB MpVIMMpeHH: B KpUMiHaJIBHOMY IIpOBaKeHHi.

4. 3anpoBa/pkeHHd B IOPUMANMYHY MPaKTHMKy YKpaiHM KOHIIEMIlii BiIHOBHOTO
IIPaBOCY/IIs, IIPABOBMX IHCTPYMEHTIB ajlbTepHATUBHIX (T103aCy/I0BIX) CIIOCODIB Bpe-
TYJIIOBaHHS CITOPiB IHCTUTYTY Mefiiallil Ta ix HaJleXXHe IIpaBoBe 3a0e311edeHHs € IIpe-
MeTOM JIOCTIIDKeHHsI GaraThoX IIperiCcTaBHUIKIB IIpoIlecyasIbHIIX Tajly3er ITpaBa. 3Ba-
JKalouy Ha Te, 110 KpMMiHaJIbHe IpOBaLKeHHs 3aBXIN Ma€ CBOIO CIeridiky, KoTpa
MEHIII [IOMiTHa 3a MOPiBHAJIGHOI XapaKTepUCTUKM 3 aJMiHICTpaTMBHUM, IVBUIBHUM
Ta TOCIOJAaPCHKMM IIpollecaMy, TOMY, IIIJIKOM 3P03yMiIO, KpUMiHa/IbHe IIpoBajpKe-
HHS Ha ITifICTaBi yrop, Oy/ie MaTvMe CYTTeBi BiIMiHHOCTI, 1110 71 0OyMOBIeHi criermdi-
KOIO CITpaB, SKi pO3IIIANAIOTECS B IOPSAAKY KPMMIHAIFHOTO Cy/IOUMHCTBA. Sk ybaua-
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€TBCSI, 3aKOHOABEIlb MaB OV BpaxOByBaTH HOCBI, iHIIMX KpaiH y 4acTUHI 3acToCy-
BaHHS Memiariii 10 GUIBII MIMpPOKOI KaTeropil KpuMiHaIBHMX IIPOBapKeHb Ta 1i IIpa-
BOBVIX HaCJIJIKiB, KOJIM O YCITilTHO ITpOBe/IeHa Mefiiallist po3risigasack abo sk ImiyicTara
IUIA 3BUTPHEHHS Bill KpMMiHaJIPHOI BiIIoBimasHOCTI, abo BpaxoByBasIach CyIOM sIK
oM’ sIKIITyfo4a oOCcTaByHa ITif] 9ac IpU3HaYeHHs OOBMHYBa4eHOMY I10KapaHHS.

5. ImmiemenTariis mpoueayp Mefiallil B KpyMiHasbHe IIPOBa/PKeHHs CYIIPOBO-
IDKYETBCS TTO3UTVIBHUMY 3MiHaMU: y CTUCII TepMiHM BiOyBaeThcsl 3aBepIeHHs I0Cy-
JIOBOTO PO3CIIilyBaHHS; 3MeHITYEThCS HaBaHTakKeHHs Ha OpTaHVI JOCYJ0BOTO PO3CITi-
TyBaHHSI, ITpOIlecyaTbHIX KepiBHVKIB, CyI Ta 3HVDKYIOTECS BUTPaTV ITPaB OCY/I; IT0-
TepIIUTNI Ta IPaBOIIOPYIIHUK OepyTh aKTMBHY y4JacTb y BUpillleHHi ITpobieM, cripu-
YMHEHWX [IPaBOITOPYIIEHHSIM, IOXOISATh JOOPO3UWINBIX B3a€MUH, TOJIEPAHTHOCT],
Ta BiIOyBa€ThCs 3ar00iraHHS IPOSIBIB HACKMIUIA Ta KOpcToKocTi. ITepecTtopororo € He-
sKiCHe HaJJaHHS IIOCITIYT MeJliaTOpoM, XO4a ITpaBoBi HacIIKy nependadyeHo B 3aKOHI
Yxpainu «ITpo memiariiro».

TaxviM 4rtHOM, OCHOBHVIMM IIepeBaraMy Mefiallil 3a y4acTIo ajBoKaTa Ta IICHXO-
jlora B KpMMiHaJILHOMY IIPOBa/DKeHHI, sKa 3Ha4HO IIVpIIe 3a CyAOBUN PO3IJIIL, €
CIIpusTHHA 30epeXeHHI0 MK CTOpOHaMM Kp MMiHaJIBHOTO KOH(IIKTY CTOCYHKIB, KOH-
dineHIiHICTb, eKOHOMis iX KOIITIB Ta 4Yacy, 3HATTS MDK HMMM eMOLiIHOTO HaIpy-
JKeHHs. 3HauyIIicTh BiJHOBHOI'O IIpaBOCY[s B CydacHI YKpaiHiBUpaka€ThCs B pe-
aJIbHIV MOXIIMBOCTI e(peKTMBHOTO BUpillleHHs KpMMiHaIbHO-IIPaBOBX KOH(IIIKTIB,
a ToMy 0co0JIMBOI yBaru 3aciIyrOBYIOTh ITOJIaJIbIII HayKOBI JOCIIKEHHSI ITIepCIIeKTIB
VIOTO IIVIPOKOTO 3aIlpOBa/KeHHs i 3aCTOCyBaHHs B IIUIOMY Ta Mefjallii 3a yJacTio aj-
BOKATIB iIICMIXOJIOTiB 30KpeMa.
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LAWYER AND PSYCHOLOGIST PARTICIPATION IN MEDIATION
IN CRIMINAL PROCEEDINGS: CURRENT PROBLEMS

The article examines the peculiarities of criminal proceedings on the basis of agree-
ments, which are determined by the concept of restorative justice, namely, the process when
allits parties - participantsin a criminal offense meet to jointly resolve issues related to the
consequences of the offense and its impact on the future. In European countries, the institu-

249


https://10.0.127.6/2617-4162-2021-1-29-38
https://zakon.rada.gov.ua/rada/show/n0001891-17#Text

ISSN 2524-0323. Bicnux JITYBC im. E. O. Hidopenka. 2023. Bun. 2 (102)

tion of agreements is one of the effective alternative (out-of-court) methods of conflict reso-
lution, which is designed to quickly restore the violated rights of victims, reduce the time
and costs of justice, preserve state legal and human resources, and prevent violence. As
confirmation of the relevance of the research topic, the judicial statistics of consideration of
criminal proceedings based on agreements by courts of first instance are given, which
proves the expediency and timeliness of introducingsuch alegal institution in Ukraine. An-
alyzed norms of international legal acts, domestic legislation, including norms of the Law
of Ukraine "On Medjiation".

The regulation of conciliation procedures based on mediation as one of the alternative
tools for resolving legal conflicts has been studied. Different models of mediation are pre-
sented. The problematic nature of some provisions regarding the application of agreements
in the criminal procedural legjslation of Ukraine was also considered. Particular attention
is paid to the definition of a person who can be a mediator and his legal status in criminal
proceedings. The positions of scientists regarding lawyers and other lawyers as mediators,
victims and their representatives, defenders, on the one hand, and psychologists, sociolo-
gists, teachers, etc. on the other hand, are considered. It was established that the introduc-
tion of the institution of mediation in the national criminal court requires public assistance
in the use of conciliation procedures in criminal proceedings, and therefore, the continua-
tion of scientific research of this legal institution.

Keywords: restorative justice, criminal proceedings, conflict (dispute), mediation, me-
diation agreement, conciliation agreement, mediator, reconciliation, defender, lawyer, psy-
chologist, compromise.
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OBIIYK: IIPOBJIEMM PEAI3 AL ITOJIOJKEHD KPUMIHAJIBHOTO
IIPOOECYAJIbBHOI'O 3AKOHOOABCTBA B CYOOBIN IIPAKTUII

V ctaTTi, 3 ypaxyBaHHSIM pe3yJIbTaTiB BUBYEHHSI Cy/I0BOI ITPaKTVKY, HaBeIeHO 0CO0-
JIMBOCTI P VI3HAUeHHsI Ta ITPOBeIeHHS OOIITYKY XKIT/Ia UM iHIITOro BOJIOfIiHHS ocoou. Bro-
KpeMJIeHO HaviOUTBIII IOIVpeHi ITOMVJIKY B X0 ITiT OTOBKV KJIOTIOTaHb ITpO HaIaHHs 10-
3BOJIy Ha IIPOBEIEHHS OOIITYKY, a TAKOX IIOPYIIEHb, SIKi IOy CKAIOTh CITI/T4i B X0 Oe3110-
CepeIHBOrO 3/IiVICHEHHS CIHITIOI (PO3IIYKOBOL) JIil.

BusHadeHO MeTy ITpoBeJleHHs TaKo1 CJIi/TH01 (PO3IIYKOBOi) [1il Ta TOJTOBHI HATIpSMII
TisTBHOCTI CJTTYOTO IOJIO Bi/TIITyKaHHs V1 BUJIyYeHH: KOHKPeTHVIX TP eIMeTiB, pederti J1o-
KYMEHTIB JJIs1 BUpillleHHsI 3aBaHb KpMiHaJIbHOTO IpoBajKeHHs1. HaseneHno Bumvort 1o
KJIOITOTaHb ITPO HaJlaHH:I JI03BOJTY Ha ITPOBeIeHHS O0IIyKY, BUOKpeMIeHO IIPVKIIafy i3 cy-
TI0BOT ITPaKTUKM OO TTOBePHEHHS [TsI T0OTI palfoBa HHSI TAKVIX KJIOTIOTaHb, BifIMOBY Cli-
JTIOTO CY/IIi B 32 I0BOJIeHHi KJIOOTaHHsl, Ha[JaHHs1 JJ03BOJTY Ha ITPOBeJeHHs OOIIIyKY.
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